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243-36 (LS)

1/26/22 8:00 a.m 
KEITH 





�

��

SK\VLFDO� KHOSOHVVQHVV�� PHQWDO� LPSDLUPHQW�� DQG�RU� PHQWDO� LQFDSDFLWDWLRQ� LQ���

GHWHUPLQLQJ�GHJUHHV�RI�FULPLQDO�VH[XDO�FRQGXFW�����

,�/LKHVODWXUDQ�*XnKDQ�ILQGV�KRZHYHU�WKDW�SUHYDLOLQJ�VWDQGDUGV�DGGUHVV�RQO\���

WKH�PRVW�H[WUHPH�FDVHV�RI�LQDELOLW\�RU�LQFDSDFLWDWLRQ��6SHFLILFDOO\��ZKLOH�*XDP�ODZ���

UHFRJQL]HV� FULPLQDO� VH[XDO� FRQGXFW� DJDLQVW� D� ³SK\VLFDOO\� KHOSOHVV´� LQGLYLGXDO���

�SUHVHQWO\� GHILQHG� DV� ³XQFRQVFLRXV�´� ³DVOHHS�´� RU� ³SK\VLFDOO\� XQDEOH� WR���

FRPPXQLFDWH´� >��*&$����������D����@��� WKH�FXUUHQW�VWDQGDUG�GRHV�QRW�DGHTXDWHO\���

DGGUHVV�FDVHV�LQ�ZKLFK�D��LQWR[LFDWLRQ�IDOOV�VKRUW�RI�FRPSOHWH�XQFRQVFLRXVQHVV��RU�E����

WKH�YLFWLP�GULIWV�LQ�DQG�RXW�RI�FRQVFLRXVQHVV��)XUWKHU��*XDP¶V�VWDQGDUG�RI�³PHQWDO���

LQFDSDFLWDWLRQ´� LV� UHVWULFWHG� WR� FLUFXPVWDQFHV� LQ� ZKLFK� DQ� DFWRU� FODQGHVWLQHO\� RU����

IRUFHIXOO\�DGPLQLVWHUV�LQWR[LFDQWV�WR�WKH�YLFWLP����*&$����������D�������$�YLFWLP�RI����

VH[XDO�DVVDXOW�ZKR�YROXQWDULO\�FRQVXPHG�DQ�LQWR[LFDWLQJ�VXEVWDQFH�LV�WKHUHIRUH�QRW����

FRQVLGHUHG�PHQWDOO\� LQFDSDFLWDWHG�XQGHU�*XDP� ODZ�� UHJDUGOHVV�RI� WKH� LQDELOLW\� WR����

PHDQLQJIXOO\�XQGHUVWDQG�WKH�QDWXUH�RI�D�VH[XDO�DFW�WKDW�IROORZV�����

,�/LKHVODWXUDQ�*XnKDQ�IXUWKHU�ILQGV�WKHUH�LV�OHJDO�DQG�PRUDO�MXVWLILFDWLRQ�IRU����

FOHDU�SURKLELWLRQV�DJDLQVW�NQRZLQJO\�DVVDXOWLQJ�YROXQWDULO\�LQWR[LFDWHG�LQGLYLGXDOV�����

$V�VWDWHG�LQ�D�OHJDO�DQDO\VLV�FRQGXFWHG�LQ�WKH�%URRNO\Q�/DZ�5HYLHZ��³HQJDJLQJ�LQ����

VH[XDO� SHQHWUDWLRQ� ZLWK� SHRSOH� ZKRVH� DELOLW\� WR� FRPPXQLFDWH� QRQ�FRQVHQW� ZDV����

VLJQLILFDQWO\�LPSDLUHG�GXH�WR�LQWR[LFDWLRQ�H[HPSOLILHV�WKH�H[SORLWDWLRQ�RI�RWKHUV�E\����

WDNLQJ�DGYDQWDJH�RI�WKHLU�YXOQHUDELOLW\´��������S���������7KH�ZLOOLQJQHVV�WR�EHFRPH����

WHPSRUDULO\�LPSDLUHG�GRHV�QRW�HTXDWH�WR�FRQVHQW��QRU�VKRXOG�DQ�LQGLYLGXDO�EH�OHVV����

ZRUWK\�RI�SURWHFWLRQ�XQGHU�WKH�ODZ�E\�FKRRVLQJ�WR�FRQVFLRXVO\�DQG�OHJDOO\�FRQVXPH����

LQWR[LFDWLQJ�VXEVWDQFHV������

,� /LKHVODWXUDQ� *XnKDQ� GXO\� QRWHV� WKDW� WKH� 0LQQHVRWD� 6XSUHPH� &RXUW����

RYHUWXUQHG� D� IHORQ\� UDSH� FRQYLFWLRQ� HDUOLHU� WKLV� \HDU� EHFDXVH� WKH� YLFWLP� ZDV����

LQWR[LFDWHG�E\�KHU�RZQ�ZLOO�GXULQJ�WKH�DOOHJHG�DVVDXOW��7KH�FRXUW¶V�LQWHUSUHWDWLRQ�RI����

WKH� VWDWH¶V� PHQWDO� LQFDSDFLWDWLRQ� GHILQLWLRQ�� ZKLFK� EHDU� VLPLODU� FRQVWUXFWLRQ� WR����
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*XDP¶V�SUHVHQW�VWDWXWH��XQGHUVFRUHG�D�QHHG�WR�FKDQJH�FXUUHQW�ODQJXDJH�WKDW�JRYHUQ���

DOFRKRO�IDFLOLWDWHG�DVVDXOW��7KH�0LQQHVRWD�6XSUHPH�&RXUW�QRWHG��³LI�WKH�/HJLVODWXUH���

LQWHQGHG� IRU� WKH� GHILQLWLRQ� RI� PHQWDOO\� LQFDSDFLWDWHG� WR� LQFOXGH� YROXQWDULO\���

LQWR[LFDWHG�SHUVRQV��µLW�LV�WKH�/HJLVODWXUH¶V�SUHURJDWLYH�WR�UHH[DPLQH�WKH«VWDWXWH�DQG���

DPHQG�LW�DFFRUGLQJO\�¶�6WDWH�Y��5LFN������1�:��G�����������0LQQ���������DEURJDWHG���

RQ�RWKHU�JURXQGV�E\�6WDWH�Y��7KRQHVDYDQK������1�:��G������0LQQ���������,W�KDV���

GRQH� VR� UHFHQWO\� WR� DGGUHVV� RWKHU� SHUFHLYHG� JDSV� LQ� WKH� FULPLQDO� VH[XDO� FRQGXFW���

VWDWXWHV´��6WDWH�Y��.KDOLO������1�:��G�������������2Q�-XQH�����������WKH�0LQQHVRWD���

6WDWH� /HJLVODWXUH� SDVVHG� +�)�� 1R�� ���� ZKLFK� H[SDQGHG� WKH� VWDWH¶V� GHILQLWLRQ� RI���

³PHQWDOO\�LQFDSDFLWDWHG´�WR�LQFOXGH�YROXQWDU\�LQWR[LFDWLRQ��7KH�PHDVXUH�ZDV�VLJQHG����

LQWR�ODZ�E\�*RYHUQRU�7LP�:DO]�RQ�-XQH��������������

,� /LKHVODWXUDQ� *XnKDQ� IXUWKHU� QRWHV� WKDW� VHYHUDO� RWKHU� 8�6�� MXULVGLFWLRQV����

UHFRJQL]H� YROXQWDU\� LQWR[LFDWLRQ� LQ� WKHLU� FULPLQDO� VH[XDO� DVVDXOW� FRGHV�� 7KHVH����

LQFOXGH� WKH� VWDWHV� RI� $UL]RQD� >���������$�����E�@�� $UNDQVDV� >�������������@�����

&DOLIRUQLD� >&DOLIRUQLD� 3HQDO� &RGH� ���@�� ,GDKR� >�����������@�� ,RZD� >������$@�����

.DQVDV� >.DQVDV�����������@��/RXLVLDQD�>������@��0DU\ODQG�>0'�&RGH��&ULPLQDO����

/DZ���������@��0RQWDQD�>��������������E�@��2UHJRQ�>������������@��6RXWK�&DUROLQD����

>����������I�@��:DVKLQJWRQ�>��$����������@��DQG�:LVFRQVLQ�>�����������FP�@������

�,� /LKHVODWXUDQ�*XnKDQ� WKHUHIRUH� GHFODUHV� LQ� LWV� FRQVLGHUHG� MXGJPHQW�� WKH����

SXEOLF�JRRG��DQG�WKH�JHQHUDO�ZHOIDUH�RI�WKH�SHRSOH�RI�*XDP��WKDW�XSGDWLQJ�ODQJXDJH����

LQ�*XDP¶V�FULPLQDO�VH[XDO�FRQGXFW�FKDSWHU�ZLOO�DLG�YLFWLPV�E\�LPSRVLQJ�FULPLQDO����

OLDELOLW\�RQ� WKRVH�ZKR�NQRZ�RU�KDYH� UHDVRQ� WR�NQRZ� WKDW� WKH�YLFWLP� LV� LPSDLUHG�����

SK\VLFDOO\�KHOSOHVV��RU�LQWR[LFDWHG��ZKHWKHU�YROXQWDULO\�RU�LQYROXQWDULO\������

6HFWLRQ������������D��RI�&KDSWHU�����7LWOH����*XDP�&RGH�$QQRWDWHG��LV�KHUHE\����

DPHQGHG�WR�UHDG�����

³�D��$V�XVHG�LQ�WKLV�&KDSWHU������

����$FWRU�PHDQV�D�SHUVRQ�DFFXVHG�RI�FULPLQDO�VH[XDO�FRQGXFW������
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���� &RQVHQW� PHDQV� ZRUGV� RU� RYHUW� DFWLRQV� E\� D� SHUVRQ� LQGLFDWLQJ� D���

IUHHO\� JLYHQ� SUHVHQW� DJUHHPHQW� WR� SHUIRUP� D� SDUWLFXODU� VH[XDO� DFW�ZLWK� WKH���

DFWRU�� &RQVHQW� GRHV� QRW� PHDQ� WKH� H[LVWHQFH� RI� D� SULRU� RU� FXUUHQW� VRFLDO���

UHODWLRQVKLS�EHWZHHQ�WKH�DFWRU�DQG�WKH�YLFWLP�RU�WKDW�WKH�YLFWLP�IDLOHG�WR�UHVLVW���

D�SDUWLFXODU�VH[XDO�DFW����

�$�� $� SHUVRQ� ZKR� LV� PHQWDOO\� LQFDSDFLWDWHG� RU� SK\VLFDOO\���

KHOSOHVV�DV�GHILQHG�E\�WKLV�&KDSWHU�FDQQRW�FRQVHQW�WR�D�VH[XDO�DFW����

�%��&RUURERUDWLRQ� RI� WKH�YLFWLP¶V� WHVWLPRQ\� LV� QRW� UHTXLUHG� WR���

VKRZ�ODFN�RI�FRQVHQW����

������� )RUFH� RU� &RHUFLRQ� LQFOXGHV� EXW� LV� QRW� OLPLWHG� WR� DQ\� RI� WKH����

IROORZLQJ�FLUFXPVWDQFHV������

�$�� ZKHQ� WKH� DFWRU� RYHUFRPHV� WKH� YLFWLP� WKURXJK� WKH� DFWXDO����

DSSOLFDWLRQ�RI�SK\VLFDO�IRUFH�RU�SK\VLFDO�YLROHQFH������

�%��ZKHQ�WKH�DFWRU�FRHUFHV�WKH�YLFWLP�WR�VXEPLW�E\�WKUHDWHQLQJ�WR����

XVH�IRUFH�RU�YLROHQFH�RQ�WKH�YLFWLP�DQG�WKH�YLFWLP�EHOLHYHV�WKDW�WKH�DFWRU����

KDV�WKH�SUHVHQW�DELOLW\�WR�H[HFXWH�WKHVH�WKUHDWV������

�&��ZKHQ�WKH�DFWRU�FRHUFHV�WKH�YLFWLP�WR�VXEPLW�E\�WKUHDWHQLQJ�WR����

UHWDOLDWH� LQ� WKH� IXWXUH� DJDLQVW� WKH�YLFWLP�RU� DQ\�RWKHU�SHUVRQ�DQG� WKH����

YLFWLP�EHOLHYHV�WKDW�WKH�DFWRU�KDV�WKH�DELOLW\�WR�H[HFXWH�WKLV�WKUHDW��$V����

XVHG� LQ� WKLV� 6XEVHFWLRQ�� WR� UHWDOLDWH� LQFOXGHV� WKUHDWV� RI� SK\VLFDO����

SXQLVKPHQW��NLGQDSSLQJ�RU�H[WRUWLRQ������

�'�� ZKHQ� WKH� DFWRU� HQJDJHV� LQ� WKH� PHGLFDO� WUHDWPHQW� RU����

H[DPLQDWLRQ� RI� WKH� YLFWLP� LQ� D� PDQQHU� RU� IRU� SXUSRVHV� ZKLFK� DUH����

PHGLFDOO\�UHFRJQL]HG�DV�XQHWKLFDO�RU�XQDFFHSWDEOH��RU�����

�(��ZKHQ� WKH�DFWRU�� WKURXJK�FRQFHDOPHQW�RU�E\� WKH�HOHPHQW�RI����

VXUSULVH��LV�DEOH�WR�RYHUFRPH�WKH�YLFWLP������
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�������� ,QWLPDWH� 3DUWV� LQFOXGHV� WKH� SULPDU\� JHQLWDO� DUHD�� JURLQ�� LQQHU���

WKLJK��EXWWRFN��RU�EUHDVW�RI�D�KXPDQ�EHLQJ�����

�������0HQWDOO\�'HIHFWLYH�,PSDLUHG�PHDQV�WKDW�D�SHUVRQ�VXIIHUV�IURP�D���

PHQWDO�GLVHDVH�RU�GHIHFW�ZKLFK�UHQGHUV�WKDW�SHUVRQ�WHPSRUDU\�WHPSRUDULO\�RU���

SHUPDQHQWO\�LQFDSDEOH�RI�DSSUDLVLQJ�WKH�QDWXUH�RI�KLV�RU�KHU�FRQGXFW�����

�������0HQWDOO\�,QFDSDFLWDWHG�PHDQV����

�$��WKDW�D�SHUVRQ�LV�UHQGHUHG�WHPSRUDULO\�LQFDSDEOH�RI�DSSUDLVLQJ���

RU� FRQWUROOLQJ� KLV� RU� KHU� FRQGXFW� GXH� WR� WKH� LQIOXHQFH� RI� D� QDUFRWLF����

DQHVWKHWLF�RU�RWKHU�VXEVWDQFH�DGPLQLVWHUHG�WR�WKDW�SHUVRQ�ZLWKRXW�KLV�RU���

KHU�FRQVHQW��RU�GXH�WR�DQ\�RWKHU�DFW�FRPPLWWHG�XSRQ�WKDW�SHUVRQ�ZLWKRXW����

KLV�RU�KHU�FRQVHQW��RU����

�%�� WKDW� D� SHUVRQ� LV� XQGHU� WKH� LQIOXHQFH� RI� DQ\� VXEVWDQFH� RU����

VXEVWDQFHV� WR� D� GHJUHH� WKDW� UHQGHUV� WKHP� LQFDSDEOH�RI� FRQVHQWLQJ� RU����

LQFDSDEOH� RI� DSSUHFLDWLQJ�� XQGHUVWDQGLQJ�� RU� FRQWUROOLQJ� WKH�SHUVRQ¶V����

FRQGXFW�´����

�������3K\VLFDOO\�+HOSOHVV�PHDQV�WKDW�D�SHUVRQ�LV�����

�$��XQFRQVFLRXV������

�%��DVOHHS������

�'��XQDEOH�WR�ZLWKKROG�FRQVHQW�RU�WR�ZLWKGUDZ�FRQVHQW�EHFDXVH����

RI�D�SK\VLFDO�FRQGLWLRQ��RU����

�(�� IRU� DQ\� RWKHU� UHDVRQ� LV� SK\VLFDOO\� XQDEOH� WR� FRPPXQLFDWH����

XQZLOOLQJQHVV�WR�DQ�DFW������

������� 3HUVRQDO� ,QMXU\� PHDQV� ERGLO\� LQMXU\�� GLVILJXUHPHQW�� PHQWDO����

DQJXLVK��FKURQLF�SDLQ��SUHJQDQF\��GLVHDVH�RU�ORVV�RU�LPSDLUPHQW�RI�D�VH[XDO�RU����

UHSURGXFWLYH�RUJDQ������

�������6H[XDO�&RQWDFW�LQFOXGHV�WKH�LQWHQWLRQDO�WRXFKLQJ�RI�WKH�YLFWLP
V����

RU�DFWRU
V�LQWLPDWH�SDUWV�RU�WKH�LQWHQWLRQDO�WRXFKLQJ�RI�WKH�FORWKLQJ�FRYHULQJ����
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WKH�LPPHGLDWH�DUHD�RI�WKH�YLFWLP
V�RU�DFWRU
V�LQWLPDWH�SDUWV��LI�WKDW�LQWHQWLRQDO���

WRXFKLQJ� FDQ� UHDVRQDEO\� EH� FRQVWUXHG� DV� EHLQJ� IRU� WKH� SXUSRVH� RI� VH[XDO���

DURXVDO�RU�JUDWLILFDWLRQ�����

�������� 6H[XDO� 3HQHWUDWLRQ� PHDQV� VH[XDO� LQWHUFRXUVH�� FXQQLOLQJXV����

IHOODWLR��DQDO�LQWHUFRXUVH�RU�DQ\�RWKHU�LQWUXVLRQ��KRZHYHU�VOLJKW��RI�DQ\�SDUW�RI���

D�SHUVRQ¶V�ERG\�RU�RI�DQ\�REMHFW�LQWR�WKH�JHQLWDO�RU�DQDO�RSHQLQJV�RI�DQRWKHU���

SHUVRQ
V�ERG\��EXW�HPLVVLRQ�RI�VHPHQ�LV�QRW�UHTXLUHG��DQG����

���������9LFWLP�PHDQV�WKH�SHUVRQ�DOOHJLQJ�WR�KDYH�EHHQ�VXEMHFWHG�WR���

FULPLQDO�VH[XDO�FRQGXFW�´���

6HFWLRQ����� ��������D���������RI�&KDSWHU�����7LWOH����*XDP�&RGH�$QQRWDWHG�����

LV�KHUHE\�DPHQGHG�WR�UHDG�����

³����WKH�DFWRU�LV�DLGHG�RU�DEHWWHG�E\�RQH�RU�PRUH�RWKHU�SHUVRQV�DQG�HLWKHU����

RI�WKH�IROORZLQJ�FLUFXPVWDQFHV�H[LVWV������

�$�� WKH� DFWRU� NQRZV� RU� KDV� UHDVRQ� WR� NQRZ� WKDW� WKH� YLFWLP� LV����

PHQWDOO\� GHIHFWLYH� LPSDLUHG�� PHQWDOO\� LQFDSDFLWDWHG� RU� SK\VLFDOO\����

KHOSOHVV��RU����

�%�� WKH� DFWRU� XVHV� IRUFH� RU� FRHUFLRQ� WR� DFFRPSOLVK� WKH� VH[XDO����

SHQHWUDWLRQ������

����WKH�DFWRU�LV�DUPHG�ZLWK�D�ZHDSRQ�RU�DQ\�DUWLFOH�XVHG�RU�IDVKLRQHG�LQ����

D�PDQQHU�WR�OHDG�WKH�YLFWLP�WR�UHDVRQDEO\�EHOLHYH�LW�WR�EH�D�ZHDSRQ������

����WKH�DFWRU�FDXVHV�SHUVRQDO�LQMXU\�WR�WKH�YLFWLP�DQG�IRUFH�RU�FRHUFLRQ����

LV�XVHG�WR�DFFRPSOLVK�VH[XDO�SHQHWUDWLRQ��DQG����

����WKH�DFWRU�FDXVHV�SHUVRQDO�LQMXU\�WR�WKH�YLFWLP��DQG�WKH�DFWRU�NQRZV����

RU�KDV�UHDVRQ�WR�NQRZ�WKDW�WKH�YLFWLP�LV�PHQWDOO\�GHIHFWLYH�LPSDLUHG��PHQWDOO\����

LQFDSDFLWDWHG�RU�SK\VLFDOO\�KHOSOHVV�´����

6HFWLRQ����� ��������D���������RI�&KDSWHU�����7LWOH����*XDP�&RGH�$QQRWDWHG�����

LV�KHUHE\�DPHQGHG�WR�UHDG�����
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³����WKH�DFWRU�LV�DLGHG�RU�DEHWWHG�E\�RQH�RU�PRUH�RWKHU�SHUVRQV�DQG�HLWKHU���

RI�WKH�IROORZLQJ�FLUFXPVWDQFHV�H[LVWV�����

�$�� WKH� DFWRU� NQRZV� RU� KDV� UHDVRQ� WR� NQRZ� WKDW� WKH� YLFWLP� LV���

PHQWDOO\� GHIHFWLYH� LPSDLUHG�� PHQWDOO\� LQFDSDFLWDWHG� RU� SK\VLFDOO\���

KHOSOHVV��RU����

�%�� WKH� DFWRU� XVHV� IRUFH� RU� FRHUFLRQ� WR� DFFRPSOLVK� WKH� VH[XDO���

FRQWDFW��� ���

����WKH�DFWRU�LV�DUPHG�ZLWK�D�ZHDSRQ�RU�DQ\�DUWLFOH�XVHG�RU�IDVKLRQHG�LQ���

D�PDQQHU�WR�OHDG�D�SHUVRQ�WR�UHDVRQDEO\�EHOLHYH�LW�WR�EH�D�ZHDSRQ�����

����WKH�DFWRU�FDXVHV�SHUVRQDO�LQMXU\�WR�WKH�YLFWLP�DQG�IRUFH�RU�FRHUFLRQ����

LV�XVHG�WR�DFFRPSOLVK�WKH�VH[XDO�FRQWDFW��DQG����

����WKH�DFWRU�FDXVHV�SHUVRQDO�LQMXU\�WR�WKH�YLFWLP�DQG�WKH�DFWRU�NQRZV����

RU�KDV�UHDVRQ�WR�NQRZ�WKDW�WKH�YLFWLP�LV�PHQWDOO\�GHIHFWLYH�LPSDLUHG��PHQWDOO\����

LQFDSDFLWDWHG�RU�SK\VLFDOO\�KHOSOHVV�´����

6HFWLRQ����� ��������D�����RI�&KDSWHU�����7LWOH����*XDP�&RGH�$QQRWDWHG��LV����

KHUHE\�DPHQGHG�WR�UHDG�����
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