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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION
COMMISSIONERS:

Robert Pitofsky, Chairman
Sheila F. Anthony
Mozelle W. Thompson
Orson Swindle
Thomas B. Leary

In the Matter of
Exxon Corporation,
a corporation,

Docket No. C-3907
DECISION AND ORDER

and
Mobil Corporation,
a corporation.

The Federal Trade Commission having initiated an investigation of the proposed merger
involving Respondents, Exxon Corporation and Mobil Corporation, and Respondents having been
furnished thereafter with a copy of a draft of Complaint that the Bureau of Competition presented
to the Commission for its consideration and which, if issued by the Commission, would charge
Respondents with violations of Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Federal Trade Commission Act, as amended, 15 U.S.C. § 45; and
Respondents, their attorneys, and counsel for the Commission having thereafter executed an
Agreement Containing Consent Orders ("Consent Agreement"), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid draft of Complaint, a statement
that the signing of said Consent Agreement is for settlement purposes only and does not
constitute an admission by Respondents that the law has been violated as alleged in such
Complaint, or that the facts as alleged in such Complaint, other than jurisdictional facts, are true,
and waivers and other provisions as required by the Commission's Rules; and
The Commission having thereafter considered the matter and having determined that it had
reason to believe that the Respondents have violated the said Acts, and that a Complaint should
issue stating its charges in that respect, and having thereupon issued its Complaint and its Order
to Hold Separate and Maintain Assets and accepted the executed Consent Agreement and placed
such Agreement on the public record for a period of sixty (60) days for the receipt and
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consideration of public comments, and having duly considered the comments filed thereafter by
interested persons pursuant to Rule 2.34 of its Rules (16 C.F.R. § 2.34), now in further
confonnity with the procedure described in Commission Rule 2.34, the Commission hereby makes
the following jurisdictional findings and issues the following Order:

1. Respondent Exxon Corporation is a c01poration organized, existing and doing business
under and by virtue of the laws of the State ofNew Jersey, with its office and principal
place of business located at 5959 Las Colinas Boulevard, Irving, Texas 75039.
2. Respondent Mobil Corporation is a corporation organized, existing and doing business
under and by virtue of the laws of the State of Delaware, with its office and principal place
ofbusiness located at 3225 Gallows Road, Fairfax, Virginia 22037.
3. The Federal Trade Commission has jurisdiction of the subject matter of this proceeding and
of the respondent, and the proceeding is in the public interest.

ORDER
I.
IT IS ORDERED that, as used in this Order, the following definitions shall apply:
A "Exxon" means Exxon Corporation, its directors, officers, employees, agents and
representatives, predecessors, successors, and assigns; its joint ventures, subsidiaries,
divisions, groups and affiliates controlled by Exxon, and the respective directors, officers,
employees, agents, representatives, successors, and assigns of each.
B. "Mobil" means Mobil Co1poration, its directors, officers, employees, agents and
representatives, predecessors, successors, and assigns; its joint ventures, subsidiaries,
divisions, groups and affiliates controlled by Mobil, and the respective directors, officers,
employees, agents, representatives, successors, and assigns of each.
C. "Exxon Mobil" means Exxon Mobil Corporation, or any other entity resulting from the
merger involving Exxon and Mobil, its directors, officers, employees, agents and
representatives, predecessors, successors, and assigns; its joint ventures, subsidiaries,
divisions, groups and affiliates controlled by Exxon Mobil, and the respective directors,
officers, employees, agents, representatives, successors, and assigns of each.
D. "Respondents" means Exxon and Mobil, individually and collectively, and the successor
corporation.
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E. "ANS" means the No1th Slope of Alaska.
F. "Base Oil" means paraffinic-based lubricant stock of all types, grades, viscosities, and
qualities suitable for blending into fmished oils (e.g., passenger car motor oil, heavy duty
diesel oil, hydraulic fluids, or gear oils), but does not mean naphthenic or synthetic oils.
G. "Branded Distributors" means Exxon Branded Sellers or Mobil Branded Sellers that
purchase Branded Fuels at a terminal and transpo1t such Branded Fuels to Retail Sites for
resale.
H. "Branded Fuels" means motor gasoline or diesel fuel sold at a Retail Site under a brand
name owned by Respondents.
I. "Branded Products" means any product other than Branded Fuels that is sold at a Retail
Site under a brand name owned by Respondents.

J. "Business Format Franchise" shall have the meaning of"franchise" set forth in 16 C.F.R. §
436.2, excluding franchises granted by Respondents to sell Branded Fuels.

K. "California-North MSAs" means the following primary metropolitan statistical areas in
Califomia as defined by the Census Bureau as of September 30, 1999: Oakland, San
Francisco, San Jose, and Santa Rosa.
L. "Colonial" means Colonial Pipeline Company.
M. "Commission" means the Federal Trade Commission.
N. "Designated Base Oil Refineries" means Mobil's refinery located at Beaumont, Texas;
Exxon's refinery located at Baytown, Texas; and Exxon's refinery located at Baton Rouge,
Louisiana.

0. "Effective Date of Divestiture" means the date on which the applicable divestiture is
consummated.
P. "Existing Lessee Agreements" means all agreements between Respondents and Exxon
Lessee Dealers or Mobil Lessee Dealers relating to such Person's right or obligation to sell
or resell Branded Fuels using Exxon's brand name or Mobil's brand name at a Retail Site,
including, but not limited to, each Branded Fuels dealer lease agreement and dealer sales
agreement. "Existing Lessee Agreements" does not include Business Fo1mat Franchises.
Q. "Existing Supply Agreements" means all agreements between Respondents and Exxon
Branded Sellers or Mobil Branded Sellers relating to such Person's right or obligation to
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sell or resell Branded Fuels using Exxon's brand name or Mobil's brand name at a Retail
Site, including, but not limited to, each Branded Fuels supply contract, distributor
agreement, dealer agreement, image agreement, amortization agreement, and jobber outlet
incentive program contract. "Existing Supply Agreements" does not include Business
Fo1mat Franchises.
R. "Exxon Benicia Refinery Assets" means Exxon's refinery located at Benicia, California and
all of Exxon's interest in all tangible assets used in the operation of the refinery; all licenses,
agreements, contracts, and permits used in the operation of the refmery; the non-exclusive
right to use all patents, know-how, and other intellectual property used by Exxon in the
operation of the refinery; at the acquirer's option, all contracts, agreements or
understandings relating to the transportation, terminaling, storage or sale of the refinery's
petroleum product output; at the acquirer's option, all agreements under which Exxon
receives crnde oil or other inputs at or for the refmery; and, at the acquirer's option, all
exchange agreements involving the refinery. "Exxon Benicia Refinery Assets" also includes
all plans (including proposed and tentative plans, whether or not adopted), specifications,
drawings, and other assets (including the non-exclusive right to use patents, know-how, and
other intellectual property relating to such plans) related to the operation of, and
improvements, modifications, or upgrades to, the Benicia refinery. "Exxon Benicia
Refinery Assets" also includes, but is not limited to, all ofExxon's interest in the 20" crude
pipeline between the Equilon pigging station and the refinery, the 6" pipeline between
Bullshead Point and the refmery, the dock on the Carquinez Strait associated with the
refinery, all pipelines running between the dock and the refinery, the refmed products
te1minal adjacent to the refmery, and the coke silo leased from Benicia Industries and used
by the refinery. "Exxon Benicia Refinery Assets" does not include Exxon's proprietary
trade names and trademarks. In the event that Respondents are unable to satisfy all
conditions necessary to divest any intangible asset, Respondents shall: (1) with respect to
permits, licenses or other rights granted by governmental authorities (other than patents),
provide such assistance as the acquirer may reasonably request in the acquirer's efforts to
obtain comparable pe1mits, licenses or rights, and (2) with respect to other intangible assets
(including patents), substitute equivalent assets, subject to Commission approval. A
substituted asset will not be deemed to be equivalent unless it enables the refmery to
pe1form the same function at the same or less cost.
S. "Exxon Branded Seller" means any Person (other than Exxon or Mobil) that has, by virtue
of contract or agreement with Exxon in effect at the time Respondents execute the
Agreement Containing Consent Orders, the right to sell gasoline using Exxon's brand name
at Retail Sites, or to resell gasoline to any such person "Exxon Branded Seller" includes
distributors, jobbers, contract dealers, and open dealers, but does not include Lessee
Dealers.
T. "Exxon California-North Marketing Assets" means all Retail Assets in California-North
MSAs that are owned by Exxon or leased by Exxon from another Person as of the date
Respondents execute the Agreement Containing Consent Orders.
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U. "Exxon California-South Marketing Assets" means all Retail Assets in California other than
in California-North MSAs, that are owned by Exxon or leased by Exxon from another
Person as of the date Respondents execute the Agreement Containing Consent Orders.
V. ''Exxon California Refining and Marketing Assets" means the (!) Exxon Benicia Refinery
Assets; (2) Exxon California-North Marketing Assets; and (3) Exxon California-South
Marketing Assets.
W. "Exxon Guam Assets" means the Exxon Guam Marketing Assets and the Exxon Guam
Terminal.

X. ''Exxon Guam Marketing Assets" means all Retail Assets in Guam that are owned by Exxon
or leased by Exxon from another Person as of the date Respondents execute the Agreement
Containing Consent Orders.
Y. "Exxon Guam Terminal" means all of Exxon's assets relating to its petroleum storage and
distribution terminal in the Ten-ito1y of Guam, including all assets, tangible and intangible,
that are used to operate the terminal for the storage and distribution of petroleum products,
including, but not limited to, all real estate, storage tanks, loading and unloading facilities,
licenses, permits and contracts pertaining to the terminal facilities, offices, buildings,
warehouses, equipment, machinery, fixtures, tools, spare parts, and all other property used
in Ten-ninaling; the non-exclusive right to use all patents, know-how, and other intellectual
prope1ty used by Exxon in the operation of the terminal; and the rights of Exxon in any
agreement with Shell Guam, Inc., relating to terminaling in Guam; provided, however, that
"Exxon Guam Te1minal" shall include, at the option of the acquirer, those assets used by
Exxon to operate its LPG business. "Exxon Guam Terminal'' does not include Exxon's
proprietacy trade names and trademarks or, except as provided above, patents, know-how,
and other intellectual property. In the event that Respondents are unable to satisfy all
conditions necessary to divest any intangible asset, Respondents shall: (1) with respect to
permits, licenses or other rights granted by governmental authorities (other than patents),
provide such assistance as the acquirer may reasonably request in the acquirer's efforts to
obtain comparable perm.its, licenses or rights, and (2) with respect to other intangible assets
(including patents), substitute equivalent assets, subject to Commission approval. A
substituted asset will not be deemed to be equivalent unless it enables the terminal to
perfonn the same function at the same or less cost.
Z. "Exxon Jet Turbine Oil Business" means all of Exxon's rights, titles, and interests in the
following businesses and assets, tangible and intangible, used in the research, development,
manufacture, quality assurance, marketing, customer support, or sale of Jet Turbine Oils,
regardless of where the businesses or assets are located worldwide:
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1. a sole and exclusive worldwide pe1petual royalty-free license to practice in the Field of
Jet Turbine Oils the patents set out in Appendix B (Confidential) and the supplemental
patents selected pursuant to subparagraph XII.B.13., whether such patents have been
issued or applied for, without reservation to Respondents of any rights to practice such
patents in the Field of Jet Turbine Oils, and including the right to enforce such license in
the Field of Jet Turbine Oils and the right to transfer such license exclusively or
nonexclusively to others tln·ough sublicense or any other means;
2. a grant by Respondents to the acquirer (including the acquirer's subsidiaries and
affiliates, and any purchaser of acquirer's jet turbine oil business) ofimmunity from suit
in the Field of Jet Turbine Oils under all other patents held, or applied for, by Exxon as
of the date of the Merger, or for which the Held Separate Exxon Jet Turbine Oil
Business (as specified in subparagraph I.K.5. of the Order to Hold Separate and
Maintain Assets) has filed an application between the date of the Merger and the
Effective Date of Divestiture of the Exxon Jet Turbine Oil Business;
3. a royalty-free sublicense of all rights in the Field of Jet Turbine Oils under any patent
license held by Exxon as of the date of the Merger, including the right to transfer such
sublicense exclusively or nonexclusively to others through any means, and without
reservation to Respondents of any such rights in the Field of Jet Turbine Oils;
4. the sole and exclusive right to all JetTurbine Oil Fo1mulations, including all records
containing Jet Turbine Oil F01mulations;

5. the following rights:
a. the so le and exclusive right to
(1)

all product names;

(2)all trademarks, brand names, service marks, copyrights, slogans, symbols, designs,
and icons, used at any time since Januaiy 1, 1995, on cans or other packaging of
Jet Turbine Oil by Exxon or by the Held Separate Exxon Jet Turbine Oil Business;
and
(3)all other trademarks, brand names, service marks, copyrights, slogans, symbols,
designs, and icons
(a)used exclusively in the Field of Jet Turbine Oils by Exxon or by the Held
Separate Exxon Jet Turbine Oil Business, and
(b)not used by Respondents outside the Field of Jet Turbine Oils prior to
November 30, 1999; and
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b. the right to exclude (for a period of five (5) years from the Effective Date of
Divestiture of the Exxon Jet Turbine Oil Business) any entity, including Respondents,
from using in the marketing, customer support, or sale of Jet Turbine Oils any other
trademarks, brand names, service marks, copyrights, slogans, symbols, designs, and
icons used both inside and outside the Field of Jet Turbine Oils by Exxon or the Held
Separate Exxon Jet Turbine Oil Business, but not including the right to use such other
trademarks, brand names, service marks, copyrights, slogans, symbols, designs, and
icons;
6. a sole and exclusive worldwide perpetual royalty-free license in the Field of Jet Turbine
Oils, without reservation to Respondents of any rights in the Field of Jet Turbine Oils, to
all trade secrets, know-how, inventions, software, and other intellectual prope11y,
regardless of whether used exclusively in the research, development, manufacture,
quality assurance, marketing, customer support, or sale of Jet Turbine Oils (except as
provided by subparagraphs I.Z.5.b. and XII.B.9.), provided, however, that such license
a. shall not include (i) patents and patented inventions, (ii) software used in Exxon's
general co1porate processes, such as accounting software, messaging software, and
word processing software, and (iii) accounting and auditing processes, and
b. shall include, but not be exclusive with respect to, Exxon's general business processes
and practices, including, without limitation; operations and controls integrity
management systems, general scientific analytical techniques, and health, safety and
environmental processes;
7. military, customer, and original equipment manufacturer approvals for products (to the
extent transferable);
8. contracts for supply and distribution (to the extent transferable);
9. procurement information for products and services used in the research, development,
manufacture, quality assurance, marketing, customer support, or sale of Jet Turbine Oils;
10.

the research and test equipment described in Appendix C;

11.

warehousing services at competitive third-pa1fy rates until the acquirer is able to make
other anangements; and

12.

Exxon's manufacturing facility located in Bayway, New Jersey and all physical assets
located at that facilit~.

AA. "Exxon Jet Turbine Oil Employees" means the following Exxon employees:

Page 8
I. all sales, research, and manufacturing personnel employed in the Exxon Jet Turbine Oil
Business at any time since January I, 1999;
2. all personnel employed at any time during the Hold Separate Period in that portion of the
Held Separate Business defined in subparagraph I.K.5. of the Order to Hold Separate
and Maintain Assets; and
3. Karen Brown, Walt Goldeski, Mike Verrault, Martha Arduin, Pat Wysocki, Lee Chen,
John Bryant, Joycelyn Failla, John McKechnie, Dave Ducker!, Sue Scheuerman, Rich
Skillman, Cyril Hutley, Klaus Rudolph, Bernard Pafford, and Paul Berlowitz.
BB. "Exxon Maine to Virginia Assets" means all Retail Assets in the District of Columbia
and the States of Virginia, Maryland, Delaware, Pennsylvania, New Jersey, New York,
Connecticut, Rhode Island, Massachusetts, Vermont, New Hampshire, and Maine that
are owned by Exxon or leased by Exxon from another Person as of the date Respondents
execute the Agreement Containing Consent Orders.
CC. "Exxon Mid-Atlantic Marketing Assets" means all Retail Assets in the District of
Columbia, and the States of New Jersey, Pennsylvania, Delaware, Maryland, and
Virginia, that are owned by Exxon or leased by Exxon from another Person as of the
date Respondents execute the Agreement Containing Consent Orders.

·an

DD. "Exxon Northeast Marketing Assets" means
Retail Assets in the States of Maine,
New Hampshire, Vennont, Massachusetts, Rhode Island, Connecticut, and New York,
that are owned by Exxon or leased by Exxon from another Person as of the date
Respondents execute the Agreement Containing Consent Orders.
EE.

"Exxon Texas Marketing Assets" means all Retail Assets in the Texas MSAs that are
owned by Exxon or leased by Exxon from another Person as of the date Respondents
execute the Agreement Containing Consent Orders.

FF.

"Field of Jet Turbine Oils" means the research, development, manufacture, quality
assurance, marketing, customer support, and sale of Jet Turbine Oils, including, but not
limited to, the research, development, manufacture, and quality assurance of ingredients
for use in Jet Turbine Oils (but not including the research, development, manufacture,
and quality assurance of such ingredients for use in products other than Jet Turbine Oils).

GG. "Jet Turbine Oil Fo1mulations" means (a) product formulae for Jet Turbine Oils, and (b)
other proprietary technical inf01mation relating exclusively to the manufacture or
development of, or research into, Jet Turbine Oils.
HH. "Jet Turbine Oils" means any lubricants that contain polyol esters and additives and that
are used injet turbine engines, regardless of the application in which the jet turbine
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engines are employed, which applications include, without limitation, commercial
aviation, private aviation, military aviation, marine applications, and stationary
applications.
II. "Key Exxon Jet Turbine Oil Employees" means Pat Godici, Dan Murphy, Jai Bansal, Kim
Fyfe, David Hertsgaard, and Nick Cleary.
JJ. "Key Mobil Jet Turbine Oil Employees" means researchers, research technicians, sales
representatives, and manufacturing facility managers employed in the Mobil Jet Turbine Oil
Business between January I, 1999, and the Effective Date of Divestiture of the Mobil Jet
Turbine Oil Business.
KK. "Lessee Dealer" means a dealer who operates a Retail Site leased from Respondents
under a lease in effect at the time Respondents execute the Agreement Containing
Consent Orders.
LL.

"MBD" means thousands of barrels per day.

MM. "Merge1'' means the proposed merger involving Exxon and Mobil.
NN. "Mobil Beaumont Refinery Assets" means Mobil's refmery located at Beaumont, Texas,
and all of Mobil's interest in all tangible assets used in the operation of the refmery; all
licenses, agreements, contracts, and permits used in the operation of the refinery; the
non-exclusive right to use all patents, know-how, and other intellectual property used by
Mobil in the operation of the refmery; at the acquirer's option, all contracts, agreements
or understandings relating to the transportation, terminaling, storage or sale of the
refmery's petroleum product output; at the acquirer's option, all agreements under which
Mobil receives crude oil or other inputs at or for the refmery; and, at the acquirer's
option, all exchange agreements involving the refmery. "Mobil Beaumont Refmery
Assets" also includes all plans (including proposed and tentative plans, whether or not
adopted), specifications, drawings, and other assets (including the non-exclusive right to
use patents, know-how, and other intellectual property relating to such plans) related to
the operation of, and improvements, modifications, or upgrades to, the Beaumont
refmery. "Mobil Beaumont Refine1y Assets" also includes, but is not limited to, all of
Mobil's interest in the product pipeline from the refmery to Hebert, Texas, and pumping
stations, tankage and other facilities at Hebe1t Station, including those used to feed
Colonial's pump and line to Colonial's Hebert Station. "Mobil Beaumont Refinery
Assets" does not include Mobil's storage facility at Hull, Texas; provided, however, that
Respondents shall provide acquirer with the right to use the facility and access the
facility via Mobil's pipelines between the refinery complex and Hull for amounts of
petroleum products consistent with the refinery's historical patterns of usage, on tenns
subject to the approval of the Commission. "Mobil Beaumont Refinery Assets" does not
include Mobil's proprieta1y trade names and trademarks. "Mobil Beaumont Refmery
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Assets" also does not include Mobil's petrochemical facilities in the vicinity of the
Beaumont refinery. In the event that Respondents are unable to satisfy all conditions
necessary to divest any intangible asset, Respondents shall: ( 1) with respect to permits,
licenses or other rights granted by governmental authorities (other than patents),
provide such assistance as the acquirer may reasonably request in the acquirer's efforts
to obtain comparable permits, licenses or rights, and (2) with respect to other intangible
assets (including patents), substitute equivalent assets, subject to Commission approval.
A substituted asset will not be deemed to be equivalent unless it enables the refme1y to
perform the same function at the same or less cost.
00. "Mobil Boston Terminal" means all of Mobil's assets relating to its petroleum storage
and distribution tenninal in Boston, Massachusetts, including all assets, tangible and
intangible, that are used to operate the terminal for the storage and distribution of
petroleum products, including, but not limited to, all real estate, storage tanks, loading
and unloading facilities, licenses, permits and contracts pertaining to the terminal
facilities, offices, buildings, warehouses, equipment, machinery, fixtures, tools, spare
patis, and all other property used in Terminaling; and the non-exclusive right to use all
patents, know-how, and other intellectual property used by Mobil in the operation of the
terminal. "Mobil Boston Tenninal" does not include Mobil's proprietary trade names
and trademarks or, except as provided above, patents, know-how, and other intellectual
property. In the event that Respondents are unable to satisfy all conditions necessaiy to
divest any intangible asset, Respondents shall:"(!) with respect to permits, licenses or
other rights granted by govermnental authorities (other than patents), provide such
assistance as the acquh·er may reasonably request in the acquirer's efforts to obtain
comparable permits, licenses or rights, and (2) with respect to other intangible assets
(including patents), substitute equivalent assets, subject to Commission approval. A
substituted asset will not be deemed to be equivalent unless it enables the terminal to
perfotm the same function at the same or less cost.
PP.

"Mobil Branded Seller" means any Person (other than Exxon or Mobil) that has, by
virtue of contract or agreement with Mobil in effect at the time Respondents execute the
Agreement Containing Consent Orders, the right to sell gasoline using Mobil's brand
name at Retail Sites or to resell gasoline to any such person. "Mobil Branded Seller"
includes distributors, jobbers, contract dealers, and open dealers, but excludes Lessee
Dealers.

QQ. "Mobil California Marketing Assets" means all Retail Assets in California that are owned
by Mobil or leased by Mobil from another Person as of the date Respondents execute the
Agreement Containing Consent Orders.
RR. "Mobil California Refining and Marketing Assets" means the (1) Mobil Torrance
Refinery Assets and (2) Mobil California Marketing Assets.
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SS.

"Mobil Jet Turbine Oil Business" means all ofMobil's rights, titles, and interests in the
following businesses and assets, tangible and intangible, used in the research,
development, manufacture, quality assurance, marketing, customer supp011, or sale of Jet
Turbine Oils, regardless of where the businesses or assets are located worldwide:

I. a sole and exclusive worldwide perpetual royalty-free license to practice in the Field of
Jet Turbine Oils all patents, whether issued or applied for, held by Respondents as of the
Effective Date of Divestiture of the Mobil Jet Turbine Oil Business,
a. not including patents held by Exxon prior to the Merger, and not including patents for
which the Held Separate Exxon Jet Turbine Oil Business (as specified in
subparagraph I.K.5. of the Order to Hold Separate and Maintain Assets) has filed an
application after the date of the Merger and prior to the Effective Date of Divestiture
of the Mobil Jet Turbine Oil Business,
b. including the right to transfer such license exclusively or nonexclusively to others
through sublicense or any other means,
c. including the right to enforce those rights in the Field of Jet Turbine Oils and
d. without reservation to Respondents of any right to those patents in the Field of Jet
Turbine Oils;
2. a royalty-free sublicense of all rights in the Field of Jet Turbine Oils under any patent
license held by Exxon Mobil as of the Effective Date of Divestiture of the Mobil Jet
Turbine Oil Business, (a) not including licenses held by Exxon prior to the Merger, and
not including licenses acquired by the Held Separate Exxon Jet Turbine Oil Business (as
specified in subparagraph I.K.5. of the Order to Hold Separate and Maintain Assets)
after the date of the Merger and prior to the Effective Date of Divestiture of the Mobil
Jet Turbine Oil Business, (b) including the right to transfer such sublicense exclusively or
nonexclusively to others through any means, and (c) without reservation to Respondents
of any such rights in the Field of Jet Turbine Oils;
3. the sole and exclusive right to all Jet Turbine Oil Formulations, including all records
containing Jet Turbine Oil Formulations;
4. the sole and exclusive right to all trademarks, service marks, product names, and
copyrights (except as provided by subparagraph XII.C.9.);
5. a sole and exclusive worldwide perpetual royalty-free license in the Field of Jet Turbine
Oils, without reservation to Respondents of any rights in the Field of Jet Turbine Oils, to
all trade secrets, know-how, inventions, software, and other intellectual prope1ty,
regardless of whether used exclusively in the research, development, manufacture,
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quality assw·ance, marketing, customer support, or sale of Jet Turbine Oils (except as
provided by subparagraph XII.C.9.), provided, however, that such license
a. shall not include (i) patents and patented inventions, (ii) software used in Mobil's
general corporate processes, such as accounting software, messaging software, and
word processing software, and (iii) accounting and auditing processes, and
b. shall include, but not be exclusive with respect to, Mobil's general business processes
and practices, including, without limitation, operations and controls integrity
management systems, general scientific analytical techniques, and health, safety and
environmental processes;
6. military, customer, and original equipment manufacturer approvals for products (to the
extent transferable);
7. contracts for supply and distribution (to the extent transferable);
8. procurement information for products and services used in the research, development,
manufacture, quality assurance, marketing, customer suppo1t, or sale of Jet Turbine Oils;
9. manufacturing, research, and test equipment ;

10.

warehousing services at competitive third'party rates until the acquirer is able to make
other arrangements; and

11.

all of Mobil's facilities for the manufacture of Jet Turbine Oils and for the
manufacture of ingredients (including esters and additives) used in manufacturing Jet
Turbine Oils.

TT. "Mobil Manassas Terminal" means all of Mobil's assets relating to its petroleum storage
and distribution terminal in Manassas, Virginia, including all assets, tangible and
intangible, that are used to operate the terminal for the storage and distribution of
petroleum products, including, but not limited to, all real estate, storage tanks, loading
and unloading facilities, permits, licenses, and contracts pertaining to the terminal
facilities, offices, buildings, warehouses, equipment, machinery, fixtures, tools, spare
parts, and all other property used in Terminating; and the non-exclusive right to use all
patents, know-how, and other intellectual property used by Mobil in the operation of the
terminal. "Mobil Manassas Tem1inal"does not include Mobil's proprietary trade names
and trademarks or, except as provided above, patents, know-how, and other intellectual
property. In the event that Respondents are unable to satisfy all conditions necessary to
divest any intangible asset, Respondents shall: (I) with respect to permits, licenses or
other rights granted by governmental authorities (other than patents), provide such
assistance as the acquirer may reasonably request in the acquirer's efforts to obtain

Page 13
comparable permits, licenses or rights, and (2) with respect to other intangible assets
(including patents), substitute equivalent assets, subject to Commission approval. A
substituted asset will not be deemed to be equivalent unless it enables the terminal to
perform the same function at the same or less cost.
UU. "Mobil Mid-Atlantic Marketing Assets" means all Retail Assets in the District of
Columbia and the States ofNew Jersey, Pennsylvania, Delaware, Maryland, and Virginia
that are owned by Mobil or leased by Mobil from another Person as of the date
Respondents execute the Agreement Containing Consent Orders.
VV. "Mobil N01theast Marketing Assets" means all Retail Assets in the States of Maine, New
Hampshire, Ve1mont, Massachusetts, Rhode Island, Connecticut, and New York that are
owned by Mobil or leased by Mobil from another Person as of the date Respondents
execute the Agreement Containing Consent Orders.
WW. "Mobil Texas Marketing Assets" means all Retail Assets owned by Mobil or leased by
Mobil in the State of Texas as of the date Respondents execute the Agreement
Containing Consent Orders ("Mobil Texas Marketing Assets" does not include any
interest of Respondents in Retail Assets owned by TETCO or Petro Stopping Centers
Holdings, L.P.)
XX. "Mobil Torrance Refinery Assets" means Mobil's refinery located at Torrance,
California, and all of Mobil's interest in all tangible assets used in the operation of the
refinery; all licenses, agreements, contracts, and permits used in the operation of the
refinery; the non-exclusive right to use all patents, know-how, and other intellectual
property used by Mobil in the operation of the refmery; at the acquirer's option, all
contracts, agreements or understandings relating to the transportation, terminating,
storage or sale of the refinery's petroleum product output; at the acquirer's option, all
agreements under which Mobil receives crude oil or other inputs at or for the refinery;
and, at the acquirer's option, all exchange agreements involving the refine1y. "Mobil
To1rnnce Refine1y Assets" also includes all plans (including proposed and tentative
plans, whether or not adopted), specifications, drawings, and other assets (including the
non-exclusive right to use patents, know-how, and other intellectual property, relating to
such plans) related to the operation of, and improvements, modifications, or upgrades to,
the T01rnnce refme1y. "Mobil To1rnnce Refinery Assets" also includes, but is not lilnited
to, all of Mobil's interest in the SJV crude pipeline system between Lost Hills,
California, and the refine1y (M-70); the Southwest Terminal in Los Angeles Harbor
(including the dock, tanks, and other facilities located at the terminal); all crude (M-146)
and products pipelines running between the Southwest Terminal dock and the refinery;
and the products pipeline between the refinery and Kinder Morgan's Watson Terminal;
the Mobil Pacific Pipe Line Company products pipeline between the GATX tenninal and
the refinery; the jet fuel pipeline between the refinery and Los Angeles International
Airport; and Mobil Pacific Pipeline's interest in the THUMS Wihnington Crude
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Gathering System between the Wihnington Field and the refine1y (M-131, M-132, M142); and the Torrance crude system (M-134, M-135). "Mobil Torrance Refine1y
Assets" does not include Mobil's proprietary trade names and trademarks. In the event
that Respondents are unable to satisfy all conditions necessaiy to divest any intangible
asset, Respondents shall: (I) with respect to permits, licenses or other rights granted by
governmental authorities (other than patents), provide such assistance as the acquirer
may reasonably request in the acquirer's efforts to obtain comparable permits, licenses or
rights, and (2) with respect to other intangible assets (including patents), substitute
equivalent assets, subject to Commission approval. A substituted asset will not be
deemed to be equivalent unless it enables the refme1y to perform the same function at the
same or less cost.
YY. "Mobil-Valero Paulsboro Agreement" means the Purchase and Sales Agreement for
Lubricant Base Oils between Valero and Mobil Oil Corporation dated September 16,
1998, as amended.
ZZ.

"Mobil's Norfolk Wharf' means Mobil's wharf and the loading/discharge facilities
located at Mobil's Norfolk, Virginia, petroleum products tenninal.

AAA. "Mobil's TETCO Interest" means all of Mobil's ownership and/or pa1tnership interest in
TETCO as of the date Respondents execute the Agreement Containing Consent Orders.
BBB. "Mobil's TETCO Partners/Members" means TETCO, Inc., TETCO Stores-I, LLC, and
Tetco-Nevada, Inc.
CCC. "Paulsboro Refmery" means Valero's refmery located at Paulsboro, New Jersey.
DDD.

"Person" means any individual, pa1tnership, association, company or corporation.

EEE. "Plantation" means Plantation Pipe Line Company.
FFF. "Pre-Existing Base Oil Supply Contracts" means contracts for the supply of Base Oil by
Exxon or Mobil that were entered into before January I, 1999.
GGG.

"Retail Assets" means, for each Retail Site, all fee and leasehold interests of
Respondents in the Retail Site, and all of Respondents' interest in all assets, tangible
or intangible, that are used at that Retail Site, including, but not limited to, all permits,
licenses, consents, contracts, and agreements used in the operation of the Retail Site,
and the non-exclusive right to use all patents, know-how, and other intellectual
property used by Respondents in the operation of the Retail Sites. "Retail Assets"
also includes all fee and leasehold interests of Respondents in real property that, as of
October I, 1999, was intended for use by Respondents as a Retail Site and all
permits, licenses, consents, contracts, and agreements intended for use or used with
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respect to that real property. "Retail Assets" also includes all of Respondents'
interest in all assets relating to all ancillary businesses (including, but not limited to,
automobile mechanical service, convenience store, restaurant or car wash) located at
each Retail Site, including all permits, licenses, consents, contracts, and agreements
used in the operation of the ancillary businesses, and the non-exclusive right to use all
know-how, patents, and other intellectual property used in the operation of the
ancillary businesses. "Retail Assets" also includes, at the acquirer's option, all tank
trucks and all contracts with all other Persons for supplying Branded Fuels to the
Retail Sites. "Retail Assets" does not include Respondents' proprieta1y trademarks,
trade names, logos, trade dress, identification signs, additized product inventory,
petroleum franchise agreements, Business Format Franchise agreements, petroleum
product supply agreements, credit card agreements, satellite-based or centralized
credit card processing equipment not incotporated in gasoline dispensers, or systemwide software and databases, or, except as provided above, lmow-how, patents, and
other intellectual property. In the event that Respondents are unable to satisfy all
conditions necessary to divest any intangible asset, Respondents shall: (!)with
respect to permits, licenses or other rights granted by governmental authorities (other
than patents), provide such assistance as the acquirer may reasonably request in the
acquirer's efforts to obtain comparable permits, licenses or rights, and (2) with
respect to other intangible assets (other than patents), substitute equivalent assets,
subject to Commission approval. ·A substituted asset will not be deemed to be
equivalent unless it enables the Retail Site .to perf01m the same function at the same or
less cost. With respect to Turnpike Retail Assets, Respondents shall make good faith,
diligent efforts, including, but not limited to, offering to compensate and
compensating any pecuniaty loss under applicable law to the States, to assign or
otherwise convey their rights to the acquirer or to te1minate Respondents' rights, but
Respondents' failure to assign or terminate such rights due to a State's refusal to
accede to such an assignment or termination, Respondents having made such good
faith, diligent efforts, shall not constitute non-compliance with this Order. Turnpike
Retail Assets that Respondents fail to assign or terminate shall be included among the
Retail Sites from which the percentages in Paragraph XV are calculated.
HHH.

III.

"Retail Site" means a business establishment from which gasoline is sold to the
general public.
"TAPS" means the Trans Alaska Pipeline System as described in the Trans Alaska
Pipeline System Agreement, as amended, entered into on August 27, 1970.

JJJ. "Terminaling" means the services performed by a facility that provides temporary storage
of gasoline received from a pipeline or marine vessel, and the redelive1y of gasoline from
storage tanks into tank trucks or transpott trailers.
KKK. "TETCO" means TETCO Stores LP and/or TETCO Stores-I LLC.
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LLL. "Texas MSAs" means the Austin, Bryan/College Station, and San Antonio MSAs, and
the Dallas and Houston PMSAs, as defined by the Census Bureau as of September 30,
1999.
MMM. "Turnpike Locations" means the nine (9) Mobil stations located on the Garden State
Parkway in New Jersey and the one(!) Mobil station on I-95 in Delaware at which
Mobil leases Retail Assets from a State or turnpike authority enabled by a State.
NNN.

"Turnpike Retail Assets" means Retail Assets at Turnpike Locations.

000.

"Valero" means Valero Energy Co1poration.
II.

IT IS FURTHER ORDERED that:

A.

Respondents shall divest the Exxon California Refming and Marketing Assets to a
single acquirer, absolutely and in good faith and at no minimum price, within
twelve (12) months from the date Respondents execute the Agreement Containing
Consent Orders.

B.

Respondents shall, upon the Effective Date of Divestiture of the Exxon California
Refining and Marketing Assets, assign to the acquirer of the Exxon California
Refining and Marketing Assets (I) all Existing Lessee Agreements with respect to
the Exxon California-South Marketing Assets in effect as of the Effective Date of
Divestiture of the Exxon California Refming and Marketing Assets, subject to any
applicable right of fast refusal under California law exercisable by Exxon's Lessee
Dealers that operate Retail Sites being divested, and (2) all Existing Supply
Agreements between Exxon and Exxon Branded Sellers in effect as of the
Effective Date of Divestiture of the Exxon California Refining and Marketing
Assets with respect to Retail Sites in California other than the California-No1th
MSAs.

C.

Respondents shall, upon the Effective Date of Divestiture of the Exxon California
Refining and Marketing Assets, enter into an agreement with the acquirer of the
Exxon California Refming and Marketing Assets, the tenns of which and
subsequent amendments to which shall be subject to the prior approval of the
Commission, which shall be effective upon the Effective Date of Divestiture of the
Exxon California Refming and Marketing Assets, pursuant to which the acquirer of
the Exxon California Refming and Marketing Assets will receive, for a period of
ten (10) years from the Effective Date of Divestiture of the Exxon California
Refining and Marketing Assets: (I) the exclusive right to sell Branded Fuels under
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the Exxon brand in California other than in the California-North MSAs, except as
permitted by subparagraphs II.J. and II.K., and (2) the exclusive right to use
Exxon's brand name in connection with the sale of Branded Fuels under the Exxon
brand in California other than in the California-North MSAs, including the
exclusive rights to use Exxon's identification signs, trademarks, and other trade
indicia, and the non-exclusive right to accept and process Exxon credit cards in
connection with such sales of Exxon Branded Fuels. Such agreement shall provide
for the provision ofcredit card services, additive, and such brand suppo1t as the
acquirer may choose to purchase and may provide for payments covering
Respondents' costs in connection with the provision of credit card services,
additive, and such brand support as the acquirer may choose to purchase. The
agreement shall not provide for any payment by the acquirer to Respondents for
the use of the brand name for the first five years of the agreement, but may provide
for additional payments, beginning five (5) years after the Effective Date of
Divestiture of the Exxon California Refming and Marketing Assets and escalating
each year until the end of the ten (10) year term, by the acquirer to Respondents
for the use of Exxon's identification signs, trademarks, and other trade indicia.
Acquirer's payments for credit card services, additive and the use of Exxon's
brand, but not including such other brand support as acquirer may choose to
purchase, shall not exceed 2.5 cents per gallon, except that the agreement may
provide for an annual minimum payment to which Respondents and the acquirer
agree, subject to approval of the Commission. At the end of the ninth year after
the Effective Date of Divestiture of the Exxon California Refining and Marketing
Assets, Respondents shall offer to meet with the acquirer to discuss a renewal of
the agreement.
D.

Respondents shall, upon the Effective Date of Divestiture of the Exxon California
Refining and Marketing Assets, at the acquirer's option, also enter into an
agreement with the acquirer of the Exxon California Refining and Marketing
Assets, the tenns of which and subsequent amendments to which shall be subject
to the prior approval of the Commission, which shall be effective upon the
Effective Date of Divestiture of the Exxon California Refining and Marketing
Assets, that requires Respondents to supply the acquirer ANS crude oil in ratable
quantities of up to 100 MBD for up to ten (I 0) years.

E.

Respondents shall offer the acquirer of the Exxon California Refining and
Marketing Assets an indemnity, subject to the prior approval of the Commission
and to be effective upon the Effective Date of Divestiture of the Exxon California
Refming and Marketing Assets, which indemnity shall allocate among Respondents
and the acquirer, on such terms as the Respondents and the acquirer agree,
responsibility with respect to potential clai!ns and liabilities arising out of failure to
comply with local, state, and federal environmental obligations in connection with
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the Benicia refinery and the Retail Sites that are divested or assigned pursuant to
this Paragraph.
F.

Respondents shall divest the Exxon California Refining and Marketing Assets,
assign the Existing Lessee Agreements and Existing Supply Agreements, and enter
into the agreements as required by subparagraphs II.A., II.B., II.C., II.D., and ILE.
only to a single acquirer that receives the prior approval of the Commission and
only in a manner that receives the prior approval of the Commission; provided,
however, that, with respect to assets that are to be divested or agreements entered
into pursuant to this paragraph at the acquirer's option, Respondents need not
divest such assets or enter into such agreements only if the acquirer chooses not to
acquire such assets or enter into such agreements and the Commission approves
the divestiture without such assets or agreements. The Exxon California-North
Marketing Assets shall be divested only to a person that commits to offer each of
Exxon's Lessee Dealers that operate a Retail Site being divested a nondiscriminatory franchise within the meaning of the Petroleum Marketing Practices
Act, 15 U.S.C. § 2801, et seq.

G.

No later than the Effective Date of Divestiture of the Exxon California Refining
and Marketing Assets, Respondents shall cancel all Existing Lessee Agreements
and Existing Supply Agreements between Exxon and Exxon Lessee Dealers and
Exxon Branded Sellers with respect to Retail Sites in the California-N01th MSAs
in effect as of the Effective Date of Divestiture of the Exxon California Refining
and Marketing Assets.

H.

Notwithstanding subparagraphs II.A. and Il.F, the divestiture of the Exxon
California-South Marketing Assets shall be subject to any applicable right of first
refusal under California law exercisable by Exxon's Lessee Dealers that operate
assets being divested. Respondents shall not attempt in any way to persuade or
encourage Exxon Lessee Dealers to exercise such right. Respondents shall not, for
a period of seven (7) years from the Effective Date of Divestiture of the Exxon
California Refining and Marketing Assets, sell Branded Fuels to any Lessee Dealer
that exercises such right.

I.

Upon the Effective Date of Divestiture of the Exxon California Refining and
Marketing Assets, Respondents shall allow the acquirer of the Exxon California
Refming and Marketing Assets the non-exclusive right to sell other Exxon Branded
Products~' motor oil) at the acquirer's Exxon branded Retail Sites in
California. The acquirer's access to all such other products or services acquired
from Respondents for resale at such Retail Sites shall be on commercial, a1m's
length te1ms no less favorable than those given by Respondents to other wholesale
purchasers. Upon the Effective Date of Divestiture of the Exxon California
Refining and Marketing Assets, Respondents shall allow an Exxon Branded Seller
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or Exxon Lessee Dealer that was Exxon's franchisee with respect to a Business
Format Franchise as of the Effective Date of Divestiture of the Exxon California
Refming and Marketing Assets to continue as Respondents' franchisee with
respect to such Business Fo1mat Franchise. Respondents shall not object to an
assumption by the acquirer of Respondents' obligations as Business Format
Franchisee, subject to any applicable approvals required of the Business Fo1mat
Franchisor.
J.

Respondents shall not(!) sell or attempt to sell, for twelve (12) years from the
Effective Date of Divestiture of the Exxon California Refining and Marketing
Assets, Branded Fuels under the Exxon brand for sale or resale at Retail Sites in
California; provided, however, that Respondents may sell to the acquirer of the
Exxon California Refining and Marketing Assets quantities of Branded Fuels equal
to quantities ofunadditized gasoline sold to Respondents by the acquirer for
purposes of adding Exxon's proprietary additive and making the gasoline salable
by acquirer as Exxon Branded Fuels; or (2) sell or attempt to sell, for seven (7)
years from the Effective Date of Divestiture of the Exxon California Refming and
Marketing Assets, Branded Fuels under the Mobil brand to any Exxon Branded
Seller or Exxon Lessee Dealer for resale at any Retail Site in California that sold
Exxon Branded Fuels as of the date Respondents execute the Agreement
Containing Consent Orders. This subparagraph shall not prohibit sales,
solicitations, discussions or negotiations involving brands other than the Exxon
brand with respect to Retail Sites tharwere not Exxon branded Retail Sites as of
the date Respondents execute the Agreement Containing Consent Orders.

K.

Notwithstanding the provisions of subparagraphs II.C. and II.J., in the event that
the acquirer of the Exxon California Refining and Marketing Assets ceases using
the Exxon brand in California pursuant to the agreement conveying the right to use
the brand described in subparagraph II.C., Respondents shall have the right to use
the brand in California beginning two (2) years after the acquirer of the Exxon
California Refining and Marketing Assets ceases to use the brand in California, but
in no event prior to five (5) years after the Effective Date of Divestiture of the
Exxon California Refining and Marketing Assets.

L.

Until the Effective Date of Divestiture of the Exxon California Refining and
Marketing Assets, Respondents shall take such actions as are necessary to maintain
the viability and marketability of the Exxon California Refining and Marketing
Assets and to prevent the destruction, removal, wasting, deterioration, or
irnpailment of any of the assets, except for ordinary wear and tear, including, but
not limited to, continuing in effect and maintaining all proprietary trademarks,
trade names, logos, trade dress, identification signs, Business Format Franchise
agreements, and renewing or extending any base leases or ground leases that
expire or terminate prior to the Effective Date of Divestiture of the Exxon
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California Refining and Marketing Assets. Until the assignments of Existing
Supply Agreements provided by subparagraph Il.B. occur, Respondents shall not
attempt in any way to encourage any Exxon Branded Seller to terminate, nor shall
Respondents terminate (except for reasons set out in§ 2802(c) of the Petroleum
Marketing Practices Act, 15 U.S.C. § 2802(c)), an Existing Supply Agreement
with respect to a Retail Site in California, and Respondents shall continue in effect
all programs and other business practices aimed at maintaining existing
relationships with Exxon Branded Sellers with respect to Retail Sites in California
other than in the California-North MSAs and shall otherwise seek to preserve such
relationships as diligently as was done prior to the time Respondents executed the
Agreement Containing Consent Orders. Respondents shall offer to all Exxon
Branded Distributors in California other than in the California-North MSAs the
program set forth in Appendix A.
M.

The pmpose of the divestiture of the Exxon California Refining and Marketing
Assets and the assignment of the Existing Supply Agreements between Exxon and
Exxon Branded Sellers in California, and of the other provisions of this Paragraph,
is to ensure the continued use of the assets comprising Exxon's California refining
and marketing businesses as viable, on-going businesses, in the same businesses in
which they were engaged at the time of the announcement of the Merger, including
the refining and marketing of CARB gasoline and other petroleum products, by a
firm that has a sufficient ability and an equivalent incentive to invest and compete
in the assets and businesses as Exxon had before the Merger, and to remedy the
lessening ofcompetition in the refining and marketing ofCARB gasoline and other
petroleum products resulting from the proposed Merger as alleged in the
Commission's Complaint.

III.
IT rs FURTHER ORDERED that:

A.

Respondents shall divest the Exxon Guam Assets to a single acquire1",
absolutely and in good faith and at no minimum price, within nine (9)
months from the date Respondents execute the Agreement Containing
Consent Orders.

B.

Respondents shall offer the acquirer of the Exxon Guam Assets an
indemnity, subject to the prior approval of the Commission and to be
effective upon the Effective Date of Divestiture of the Exxon Guam Assets,
which indemnity shall allocate among Respondents and the acquirer, on
such terms as the Respondents and the acquirer agree, responsibility with
respect to potential claims and liabilities arising out of failure to comply
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with local, state, and federal environmental obligations in connection with
the Retail Sites that are divested or assigned pursuant to this Paragraph.
C.

Respondents shall divest the Exxon Guam Assets and enter into the
agreement as required by subparagraphs III.A. and IIl.B., only to a single
acquirer that receives the prior approval of the Commission and only in a
manner that receives the prior approval of the Commission; provided,
however, that, with respect to assets that are to be divested or agreements
entered into pursuant to this paragraph at the acquirer's option,
Respondents need not divest such assets or enter into such agreements only
if the acquirer chooses not to acquire such assets or enter into such
agreements and the Commission approves the divestiture without such
assets or agreements.

D.

No later than the Effective Date of Divestiture of the Exxon Guam Assets,
Respondents shall cancel all Existing Lessee Agreements and Existing
Supply Agreements between Exxon and Exxon Lessee Dealers and Exxon
Branded Sellers with respect to Retail Sites in Guam. Respondents shall
not sell Branded Fuels to such Lessee Dealers or Branded Sellers for a
period of seven (7) years :from the Effective Date of Divestiture of the
Exxon Guam Assets. For a period often (10) years from the Effective
Date of Divestiture of the Exxon Guam Assets, Respondents shall be
prohibited from using the Exxon brand for the sale of Branded Fuels at
Retail Sites in Guam.

E.

Until the Effective Date of Divestiture of the Exxon Guam Assets,
Respondents shall take such actions as are necessaty to maintain the
viability and marketability of the Exxon Guam Assets and to prevent the
destruction, removal, wasting, deterioration, or impairment of any of the
assets, except for ordinaiy wear and tear, including but not limited to
renewing or extending any base leases or ground leases that expire or
tenninate prior to the Effective Date of Divestiture of the Exxon Guam
Assets.

F.

The purpose of the divestiture of the Exxon Guain Assets is to ensure the
continued use of the Exxon Guam Assets in the same businesses in which
they were engaged at the time of the announcement of the proposed
Merger, and to remedy the lessening of competition in the importation,
tenninaling, and wholesale and retail sale of gasoline in Guam resulting
:from the proposed Merger, as alleged in the Commission's Complaint.

IV.
IT IS FURTHER ORDERED that:
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A.

Respondents shall divest the Exxon Northeast Marketing Assets to a single
acquirer, absolutely and in good faith and at no minimum price, within nine (9)
months from the date Respondents execute the Agreement Containing Consent
Orders.

B.

Respondents shall, upon the Effective Date of Divestiture of the Exxon Northeast
Marketing Assets, assign to the acquirer of the Exxon Northeast Marketing Assets
(1) all Existing Lessee Agreements with respect to the Exxon No1theast Marketing
Assets in effect as of the Effective Date ofDivestiture of Exxon Northeast
Marketing Assets and (2) all Existing Supply Agreements between Exxon and
Exxon Branded Sellers in effect as of the Effective Date of Divestiture of Exxon
Northeast Marketing Assets with respect to Retail Sites in the States of New
York, Connecticut, R11ode Island, Massachusetts, Vermont, New Hampshire, and
Maine.

C.

Respondents shall enter into an agreement with the acquirer of the Exxon
Northeast Marketing Assets, the terms of which and subsequent amendments to
which shall be subject to the plior approval of the Commission and which shall be
effective upon the Effective Date of Divestiture of the Exxon Northeast Marketing
Assets, pursuant to which the acquirer of the Exxon Northeast Marketing Assets
will receive, for a period of ten (10) years from the Effective Date of Divestiture of
the Exxon Northeast Marketing Assets: ( 1) the exclusive right to sell Branded
Fuels under the Exxon brand in the States of New York, Connecticut, Rhode
Island, Massachusetts, Vermont, New Hampshire, and Maine, except as permitted
by subparagraphs IV.G. and IV.H., and (2) the exclusive right to use Exxon's
brand name in connection with the sale of Branded Fuels under the Exxon brand in
the States ofNew York, Connecticut, Rhode Island, Massachusetts, Vermont,
New Hampshire, and Maine, including the exclusive rights to use Exxon's
identification signs, trademarks, and other trade indicia, and the non-exclusive right
to accept and process Exxon credit cards, in connection with such sales of Exxon
Branded Fuels. Such agreement shall provide for the provision of credit card
services, additive, and such brand support as the acquirer may choose to purchase
and may provide for payments covering Respondents' costs for provision of credit
card services, additive, and such brand supp01t as the acquirer may choose to
purchase. The agreement shall not provide for any payment by the acquirer to
Respondents for the use of the brand name for the first five years of the agreement,
but may provide for additional payments, beginning five (5) years after the
Effective Date of Divestiture of the Exxon No1theast Marketing Assets and
escalating each year until the end of the ten (10) year term, by the acquirer to
Respondents for the use of Exxon's identification signs, trademarks, and other
trade indicia. Acquirer's payments for credit card services, additive and the use of
Exxon's brand, but not including such other brand supp01t as acquirer may choose
to purchase, shall not exceed 2.5 cents per gallon, except that the agreement may

Page 23
provide for an annual minimum payment to which Respondents and the acquirer
agree, subject to approval of the Conunission. At the end of the ninth year after
the Effective Date of Divestiture of the Exxon Northeast Marketing Assets,
Respondents shall offer to meet with the acquirer to discuss a renewal of the
agreement.
D.

Respondents shall offer the acquirer of the Exxon No1theast Marketing Assets an
indemnity, subject to the prior approval of the Commission and to be effective
upon the Effective Date of Divestiture of the Exxon Northeast Marketing Assets,
which indemnity shall allocate among Respondents and the acquirer, on such terms
as the Respondents and the acquirer agree, responsibility with respect to potential
claims and liabilities arising out of failure to comply with local, state, and federal
enviromnental obligations in connection with the Retail Sites that are divested or
assigned pursuant to this Paragraph.

E.

Respondents shall divest the Exxon Northeast Marketing Assets, assign the
Existing Lessee Agreements and Existing Supply Agreements, and enter into the
agreements as required by subparagraphs IV.A., IV.B., IV.C., and IV.D. to a
single acquirer that receives the prior approval of the Commission and only in a
manner that receives the prior approval of the Commission; provided, however,
that, with respect to assets that are to be divested or agreements entered into
pursuant to this paragraph at the acquirer's option, Respondents need not divest
such assets or enter into such agreements only if the acquirer chooses not to
acquire such assets or enter into such agreements and the Commission approves
the divestiture without such assets or agreements.

F.

Upon the Effective Date of Divestiture of the Exxon No1theast Marketing Assets,
Respondents shall allow the acquirer of the Exxon No1theast Marketing Assets the
non-exclusive right to sell other Exxon Branded Products (~, motor oil) at the
acquirer's Exxon branded Retail Sites in the States of New York, Connecticut,
Rhode Island, Massachusetts, Vermont, New Hampshire and Maine. The
acquirer' s access to all such other products or services acquired from Respondents
for resale at such Retail Sites shall be on commercial, a1m's length terms no less
favorable than those given by Respondents to other wholesale purchasers. Upon
the Effective Date of Divestiture of the Exxon Northeast Marketing Assets,
Respondents shall allow an Exxon Branded Seller or Exxon Lessee Dealer that
was Exxon's franchisee with respect to a Business Format Franchise as of the
Effective Date of Divestiture of the Exxon Northeast Marketing Assets to continue
as Respondents' franchisee with respect to such Business Format Franchise.
Respondents shall not object to an assumption by the acquirer of Respondents'
obligations as Business Format Franchisee, subject to any applicable approvals
required of the Business Format Franchisor.
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G.

Respondents shall not, except as requested by the acquirer of the Exxon Northeast
Marketing Assets, (1) sell or attempt to sell, for twelve (12) years from the
Effective Date of Divestiture of the Exxon No1theast Marketing Assets, Branded
Fuels under the Exxon brand for sale or resale at Retail Sites in the States of New
York, Connecticut, Rhode Island, Massachusetts, Vermont, New Hampshire, and
Maine; provided, however, that Respondents may sell to the acquirer of the Exxon
Northeast Marketing Assets quantities of Branded Fuels equal to quantities of
unadditized gasoline sold to Respondents by the acquirer for purposes of adding
Exxon's proprietary additive and making the gasoline salable by acquirer as Exxon
Branded Fuels; or (2) sell or attempt to sell, for seven (7) years from the Effective
Date of Divestiture of the Exxon No1theast Marketing Assets, Branded Fuels
under the Mobil brand to any Exxon Branded Seller or Exxon Lessee Dealer for
resale at any Retail Site in the States of New York, Connecticut, Rhode Island,
Massachusetts, Ve1mont, New Hampshire, and Maine that sold Exxon Branded
Fuels as of the date Respondents executed the Agreement Containing Consent
Orders. This subparagraph shall not prohibit sales, solicitations, discussions or
negotiations involving brands other than the Exxon brand with respect to Retail
Sites that were not Exxon branded Retail Sites as of the date Respondents execute
the Agreement Containing Consent Orders.

H.

Notwithstanding the provisions ofsubparagraphs IV.C. and IV.G., in the event
that the acquirer of the Exxon.Northeast Marketing Assets ceases to use the
Exxon brand in any of the States of New York, Connecticut, Rhode Island,
Massachusetts, Vermont, New Hampshire, or Maine, pursuant to the agreement
conveying the right to use the brand described in subparagraph IV.C., Respondents
shall have the right to use the brand in such state beginning two (2) years after the
acquirer of the Exxon Northeast Marketing Assets ceases to use the brand in such
state, but in no event prior to five (5) years after the Effective Date of Divestiture
of the Exxon Northeast Marketing Assets.

I.

Until the Effective Date of Divestiture of the Exxon Northeast Marketing Assets,
Respondents shall take such actions as are necessary to maintain the viability and
marketability of the assets and to prevent the destruction, removal, wasting,
deterioration, or impairment of any of the assets, except for ordinary wear and
tear, including, but not limited to, continuing in effect and maintaining all
proprietary trademarks, trade names, logos, trade dress, identification signs,
Business Format Franchise agreements, and renewing or extending any base leases
or ground leases that expire or terminate prior to the Effective Date of Divestiture
of the Exxon Northeast Marketing Assets. Until the assignments of Existing
Supply Agreements provided by subparagraph IV.B. occur, Respondents shall not
attempt in any way to encourage any Exxon Branded Seller to terminate, nor shall
Respondents te1minate (except for reasons set out in § 2802(c) of the Petroleum
Marketing Practices Act, 15 U.S.C. § 2802(c)), an Existing Supply Agreement
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with respect to a Retail Site in the States ofNew York, Connecticut, Rhode
Island, Massachusetts, Ve1mont, New Hampshire, or Maine, and Respondents
shall continue in effect all programs and other business practices aimed at
maintaining existing relationships with Exxon Branded Sellers with respect to
Retail Sites in the States ofNew York, Connecticut, Rhode Island, Massachusetts,
Ve1mont, New Hampshire, or Maine and shall otherwise seek to preserve such
relationships as diligently as was done prior to the time Respondents executed the
Agreement Containing Consent Orders. Respondents shall offer to all Exxon
Branded Distributors in States ofNew York, Connecticut, Rhode Island,
Massachusetts, Vermont, New Hampshire, or Maine the program set forth in
Appendix A.
J.

The purpose of the divestiture of the Exxon Northeast Marketing Assets, the
assignment of the Existing Supply Agreements, and of the other provisions of this
paragraph is to ensure the continued use of the assets comprising Exxon's
marketing business in these states as a viable, on-going business, in the same
business in which they were engaged at the time of the announcement of the
proposed Merger, and to remedy the lessening of competition in the wholesale and
retail sale of gasoline in the States ofNew York, Connecticut, Rhode Island,
Massachusetts, Vermont, New Hampshire, or Maine, resulting from the proposed
Merger, as alleged in the Commission's Complaint.

v.
IT IS FURTHER ORDERED that
A.

Respondents shall divest the Mobil Mid-Atlantic Marketing Assets to a single
acquirer, absolutely and in good faith and at no minimum price, within nine (9)
months from the date Respondents execute the Agreement Containing Consent
Orders.

B.

Respondents shall, upon the Effective Date of Divestiture of the Mobil MidAtlantic Marketing Assets, assign to the acquirer of the Mobil Mid-Atlantic
Marketing Assets (1) all Existing Lessee Agreements with respect to the Mobil
Mid-Atlantic Marketing Assets in effect as of the Effective Date of Divestiture of
the Mobil Mid-Atlantic Marketing Assets and (2) all Existing Supply Agreements
between Mobil and Mobil Branded Sellers in effect as of the Effective Date of
Divestiture of the Mobil Mid-Atlantic Marketing Assets with respect to Retail
Sites in the District of Columbia and the States ofNew Jersey, Pennsylvania,
Delaware, Maryland, and Virginia.

C.

Respondents shall enter into an agreement with the acquirer of the Mobil MidAtlantic Marketing Assets, the terms of which and subsequent amendments to
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which shall be subject to the prior approval of the Commission, which shall be
effective upon the Effective Date of Divestiture of the Mobil Mid-Atlantic
Marketing Assets, pursuant to which the acquirer of the Mobil Mid-Atlantic
Marketing Assets will receive, for a period often (10) years from the Effective
Date of Divestiture of the Mobil Mid-Atlantic Marketing Assets:(!) the exclusive
right (except with respect to Retail Sites at Turnpike Locations to the extent that
Respondents have failed to assign or terminate their rights in connection therewith)
to sell Branded Fuels under the Mobil brand in the District of Columbia and the
States ofNew Jersey, Pennsylvania, Delaware, Maryland, and Virginia, except as
permitted by subparagraphs V.G. and V.H., and (2) the exclusive right (except
with respect to Turnpike Locations to the extent that Respondents have failed to
assign or te11ninate their rights in connection therewith) to use Mobil's brand name
in connection with the sale of Branded Fuels under the Mobil brand in the District
of Columbia and the States ofNew Jersey, Pennsylvania, Delaware, Maryland, and
Virginia, including the exclusive rights to use Mobil's identification signs,
trademarks, and other trade indicia, and the non-exclusive right to accept and
process Mobil credit cards in connection with such sales of Mobil Branded Fuels.
Such agreement shall provide for the provision of credit card services, additive,
and such brand support as the acquirer may choose to purchase and may provide
for payments covering Respondents' costs for provision of credit card services,
additive, and such brand support as the acquirer may choose to purchase. The
agreement shall not provide for any payment by the acquirer to Respondents for
the use of the brand name for the first five years of the agreement, but may provide
for additional payments, beginning five (5) years after the Effective Date of
Divestiture of the Mobil Mid-Atlantic Marketing Assets and escalating each year
until the end of the ten (10) year te1m, by the acquirer to Respondents for the use
of Mobil's identification signs, trademarks, and other trade indicia. Acquirer's
payments for credit card services, additive and the use of Mobil's brand, but not
including such other brand support as acquirer may choose to purchase, shall not
exceed 2.5 cents per gallon, except that the agreement may provide for an annual
minimum payment to which Respondents and the acquirer agree, subject to
approval of the Commission. At the end of the ninth year after the Effective Date
of Divestiture of the Mobil Mid-Atlantic Marketing Assets, Respondents shall
offer to meet with the acquirer to discuss a renewal of the agreement.
D.

Respondents shall offer the acquirer of the Mobil Mid-Atlantic Marketing Assets
an indemnity, subject to the prior approval of the Commission and to be effective
upon the Effective Date of Divestiture of the Mobil Mid-Atlantic Marketing
Assets, which indemnity shall allocate among Respondents and the acquirer, on
such terms as the Respondents and the acquirer agree, responsibility with respect
to potential claims and liabilities arising out of failure to comply with local, state,
and federal environmental obligations in connection with the Retail Sites that are
divested or assigned pursuant to this Paragraph.
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E.

Respondents shall divest the Mobil Mid-Atlantic Marketing Assets, assign the
Existing Lessee Agreements and Existing Supply Agreements, and enter into the
agreements as required by subparagraphs V.A., V.B., V.C., and V.D. only to a
single acquirer that receives the prior approval of the Commission and only in a
manner that receives the prior approval of the Commission; provided, however,
that, with respect to assets that are to be divested or agreements entered into
pursuant to this paragraph at the acquirer's option, Respondents need not divest
such assets or enter into such agreements only if the acquirer chooses not to
acquire such assets or enter into such agreements and the Commission approves
the divestiture without such assets or agreements.

F.

Upon the Effective Date of Divestiture of the Mobil Mid-Atlantic Marketing
Assets, Respondents shall allow the acquirer of the Mobil Mid-Atlantic Marketing
Assets the non-exclusive right to sell other Mobil Branded Products (~, motor
oil) at the acquirer's Mobil branded Retail Sites in the District of Columbia and the
States of New Jersey, Pennsylvania, Delaware, Maryland, and Virginia. The
acquirer's access to all such other products or services acquired from Respondents
for resale at such Retail Sites shall be on commercial, arm's length terms no less
favorable than those given by Respondents to other wholesale purchasers. Upon
the Effective Date of Divestiture of the Mobil Mid-Atlantic Marketing Assets,
Respondents shall allow a Mobil Branded Seller or Mobil Lessee Dealer that was
Mobil's franchisee with respect to a Business Format Franchise as of the Effective
Date of Divestiture of the Mobil Mid-Atlantic Marketing Assets to continue as
Respondents' franchisee with respect to such Business Format Franchise.
Respondents shall not object to an assumption by the acquirer of Respondents'
obligations as Business Format Franchisee, subject to any applicable approvals
required of the Business Format Franchisor.

G.

Respondents shall not, except as requested by the acquirer of the Mobil MidAtlantic Marketing Assets (and except at Retail Sites at Turnpike Locations to the
extent that Respondents have failed to assign or terminate their rights in
connection therewith),(!) sell or attempt to sell, for twelve (12) years from the
Effective Date of Divestiture of the Mobil Mid-Atlantic Marketing Assets,
Branded Fuels under the Mobil brand for sale or resale at Retail Sites in the
District of Columbia and the States of New Jersey, Pennsylvania, Delaware,
Maryland, and Virginia; provided, however, that Respondents may sell to the
acquirer of the Mobil Mid-Atlantic Marketing Assets quantities of Branded Fuels
equal to quantities ofunadditized gasoline sold to Respondents by the acquirer for
purposes of adding Mobil's proprietary additive and making the gasoline salable by
acquirer as Mobil Branded Fuels, or (2) sell or attempt to sell, for seven (7) years
from the Effective Date of Divestiture of the Mobil Mid-Atlantic Marketing
Assets, Branded Fuels under the Exxon brand to any Mobil Branded Seller or
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Mobil Lessee Dealer for resale at any Retail Site in the District of Columbia and
the States ofNew Jersey, Pennsylvania, Delaware, Maryland, and Virginia that
sold Mobil Branded Fuels as of the date Respondents executed the Agreement
Containing Consent Orders. This subparagraph shall not prohibit sales,
solicitations, discussions or negotiations involving brands other than the Mobil
brand with respect to Retail Sites that were not Mobil branded Retail Sites as of
the date Respondents execute the Agreement Containing Consent Orders.
H.

Notwithstanding the provisions of subparagraph V.C. and V.G., in the event that
the acquirer of the Mobil Mid-Atlantic Marketing Assets ceases to use the Mobil
brand in the District of Columbia or in any of the States of New Jersey,
Pennsylvania, Delaware, Maryland, or Virginia pursuant to the agreement
conveying the right to use the brand described in V.C., Respondents shall have the
right to use the brand in such District or State beginning two (2) years after the
acquirer of the Mobil Mid-Atlantic Marketing Assets ceases to use the brand in
such District or State, but in no event prior to five (5) years after the Effective
Date of Divestiture of the Mobil Mid-Atlantic Marketing Assets.

I.

Until the Effective Date of Divestiture of the Mobil Mid-Atlantic Marketing
Assets, Respondents shall take such actions as are necessary to maintain the
viability and marketability of the assets··and to prevent the destruction, removal,
wasting, deterioration, or impairment of any of the assets, except for ordinary wear
and tear, including, but not limited to, continuing in effect and maintaining all
proprietary trademarks, trade names, logos, trade dress, identification signs,
Business Format Franchise agreements, and renewing or extending any base leases
or ground leases that expire or terminate prior to the Effective Date of Divestiture
of the Mobil Mid-Atlantic Marketing Assets. Until the assignments of Existing
Supply Agreements provided by subparagraph V.B. occur, Respondents shall not
attempt in any way to encourage any Mobil Branded Seller to terminate, nor shall
Respondents terminate (except for reasons set out in § 2802(c) of the Petroleum
Marketing Practices Act, 15 U.S.C. § 2802(c)), an Existing Supply Agreement
with respect to a Retail Site in the District of Columbia and the States of New
Jersey, Pennsylvania, Delaware, Maryland, and Virginia, and Respondents shall
continue in effect all programs and other business practices aimed at maintaining
existing relationships with Mobil Branded Sellers with respect to Retail Sites in the
District of Columbia and the States ofNew Jersey, Pennsylvania, Delaware,
Maryland, and Virginia and shall otherwise seek to preserve such relationships as
diligently as was done prior to the time Respondents executed the Agreement
Containing Consent Orders. Respondents shall offer to all Mobil Branded
Distributors in District of Columbia and the States ofNew Jersey, Pennsylvania,
Delaware, Maryland, and Virginia the program set forth in Appendix A.
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J.

The purpose of the divestiture of the Mobil Mid-Atlantic Marketing Assets, the
assignment of the Existing Supply Agreements, and of the other provisions of this
Paragraph is to ensure the continued use of the assets comprising Mobil's
marketing business in these states as a viable, on-going business, in the same
business in which they were engaged at the time of the announcement of the
proposed Merger, and to remedy the lessening of competition in the wholesale and
retail sale of gasoline in the District of Columbia and the States ofNew Jersey,
Pennsylvania, Delaware, Maryland, and Virginia resulting from the proposed
Merger, as alleged in the Commission's Complaint.
VI.

IT IS FURTHER ORDERED that:

A.

Respondents shall divest the Mobil Texas Marketing Assets to a single acquirer,
absolutely and in good faith and at no minimum price, within nine (9) months from
the date Respondents execute the Agreement Containing Consent Orders.

B.

Respondents shall divest the Mobil Texas Marketing Assets only to:
(I) 7-Eleven, Inc., formerly known as Southland Co1poration, or
(2) an acquirer that receives the prior approval of the Commission,
and, as to either acquirer, only in a manner that receives the prior approval of the
Commission; provided, however, that, with respect to assets that are to be divested
or agreements entered into pursuant to this paragraph at the acquirer's option,
Respondents need not divest such assets or enter into such agreements only if the
acquirer chooses not to acquire such assets or enter into such agreements and the
Commission approves the divestiture without such assets or agreements.

C.

Respondents shall divest Mobil's TETCO Interest to an acquirer absolutely and in
good faith and at no minimum price, within nine (9) months from the date
Respondents execute the Agreement Containing Consent Orders.

D.

Respondents shall divest Mobil's TETCO Interest only to:
(!)Mobil's TETCO Partners/Members or
(2) an acquirer that receives the prior approval of the Commission,
and, as to either acquirer, only in a manner that receives the prior approval of the
Commission; provided, however, that, with respect to assets that are to be divested
or agreements entered into pursuant to this paragraph at the acquh·er's option,
Respondents need not divest such assets or enter into such agreements only if the
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acquirer chooses not to acquire such assets or enter into such agreements and the
Commission approves the divestiture without such assets or agreements.
E.

Respondents shall, within nine (9) months from the date Respondents execute the
Agreement Containing Consent Orders, assign to a single person in each of the
Texas MSAs (each of whom shall be a "Mobil Texas Assignee") that receives the
prior approval of the Commission, all Existing Supply Agreements between Mobil
and Mobil Branded Sellers in effect as of the date of the assignment with respect to
Retail Sites in the applicable Texas MSA.

F.

Respondents shall enter into agreements with each Mobil Texas Assignee, the
terms of which and subsequent amendments to which shall be subject to the prior
approval of the Commission, which shall be effective upon the effective date of the
assignments pursuant to subparagraph VI.E., pursuant to which each Mobil Texas
Assignee will receive, for a period often (I 0) years from the effective date of the
assignment to the Mobil Texas Assignee(s), in the pe1tinent Texas MSA or MSAs:
(1) the exclusive right to sell Branded Fuels under the Mobil brand, except as
pennitted by subparagraphs VI.I. and VI.J., and (2) the exclusive right to use
Mobil's brand name, including the exclusive right to use Mobil's identification
signs, trademarks, and other trade indicia, and the non-exclusive right to accept
and process Mobil credit cards in connection with such sales of Branded Fuels
under the Mobil brand. Such agreement shall provide for provision of credit card
services, additive, and such brand support as the assignee may choose to purchase
and may provide for payments covering Respondents' costs for the provision of
credit card services, additive, and such brand support as the assignee may choose
to purchase. The agreement shall not provide for any payment by the assignee to
Respondents for the use of the brand name for the first five years of the agreement,
but may provide for additional payments, beginning five (5) years after the
effective date of the assignment to the Mobil Texas Assignee(s) and escalating
each year until the end of the ten (10) year te1m, by the assignee to Respondents
for the use of Mobil's identification signs, trademarks, and other trade indicia.
Assignee's payments for credit card services, additive and the use of Mobil's
brand, but not including such other brand support as the assignee may choose to
purchase, shall not exceed 2.5 cents per gallon, except that the agreement may
provide for an annual minimum payment to which Respondents and the assignee
agree, subject to approval of the Commission. At the end of the ninth year after
the effective date of the assignment to the Mobil Texas Assignee(s), Respondents
shall offer to meet with the assignee to discuss a renewal of the agreement.

G.

Upon the effective date of the assignment to the Mobil Texas Assignee(s),
Respondents shall allow the assignee the non-exclusive right to sell other Mobil
Branded Products(~, motor oil) at the acquirer's Mobil branded Retail Sites in
the pertinent Mobil Texas MSA (or MSAs). The assignee's access to all such
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other products or services acquired from Respondents for resale at such Retail
Sites shall be on commercial, arm's length terms no less favorable than those given
by Respondents to other wholesale purchasers. Upon the effective date of the
assignment to the Mobil Texas Assignee(s), Respondents shall allow a Mobil
Branded Seller or Mobil Lessee Dealer that was Mobil's franchisee with respect to
a Business Fo1mat Franchise as of the effective date of the assignment to the Mobil
Texas Assignee(s) to continue as Respondents' franchisee with respect to such
Business Format Franchise. Respondents shall not object to an assumption by the
acquirer of Respondents' obligations as Business Format Franchisee, subject to
any applicable approvals required of the Business Format Franchisor.
H.

Respondents shall offer each Mobil Texas Assignee an indemnity, subject to the
prior approval of the Conunission and to be effective upon the effective date of the
pertinent assigmnent, which indemnity shall allocate among Respondents and the
assignee, on such terms as the Respondents and the assignee agree, responsibility
with respect to potential claims and liabilities arising out of failure to comply with
local, state, and federal envirorunental obligations in connection with the Retail
Sites that are assigned to the assignee pursuant to subparagraph Vl.E.

I.

Respondents shall not, except as requested by the Mobil Texas Assignee(s) in a
Texas MSA, (1) sell or attempt to sell, for twelve (12) years from the effective
date of the assigmnent to the Mobil Texas Assignee(s) in that MSA, Branded Fuels
under the Mobil brand for sale or resale at Retail Sites in the Texas MSAs;
provided, however, that Respondents may sell to each Mobil Texas Assignee
quantities of Branded Fuels equal to quantities ofunadditized gasoline sold to
Respondents by the assignee for purposes of adding Mobil's proprietary additive
and making the gasoline salable by assignee as Mobil Branded Fuels, or (2) sell or
attempt to sell, for seven (7) years from the effective date of the assignment to the
Mobil Texas Assignee(s), Branded Fuels under the Exxon brand to any Mobil
Branded Seller or Lessee Dealer for resale at Retail Sites in the Texas MSAs that
sold Mobil Branded Fuels as of the date Respondents executed the Agreement
Containing Consent Orders. This subparagraph shall not prohibit sales,
solicitations, discussions or negotiations involving brands other than the Mobil
brand with respect to Retail Sites in a Texas MSA that were not Mobil branded
Retail Sites as of the date Respondents execute the Agreement Containing Consent
Orders.

J.

Notwithstanding the provisions of subparagraph VLF. and VI.I., in the event that
the Mobil Texas Assignee(s) ceases to use the Mobil brand in any of the Texas
MSAs pursuant to the agreement conveying the right to use the brand described in
subparagraph VLF, Respondents shall have the right to use the brand in that MSA
beginning two (2) years after the Mobil Texas Assignee(s) ceases to use the brand
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in that MSA, but in no event prior to five (5) years after the effective date of the
assigrunent.
K.

Until the Effective Date of Divestitures of the Mobil Texas Marketing Assets and
Mobil's.TETCO Interest, Respondents shall take such actions as are necessary to
maintain the viability and marketability of the respective assets and to prevent the
destruction, removal, wasting, deterioration, or impairment of any of the respective
assets, except for ordinary wear and tear, including, but not limited to, continuing
in effect and maintaining all proprietary trademarks, trade names, logos, trade
dress, identification signs, Business Format Franchise agreements,-and renewing or
extending any base leases or ground leases that expire or terminate prior to the
Effective Date of Divestiture of the Mobil Texas Marketing Assets. Until the
assignments of Existing Supply Agreements provided by subparagraph VI.E.
occur, Respondents shall not attempt in any way to encourage any Mobil Branded
Seller to terminate, nor shall Respondents terminate (except for reasons set out in
§ 2802(c) of the Petroleum Marketing Practices Act, 15 U.S.C. § 2802(c)), an
Existing Supply Agreement with respect to a Retail Site in the Texas MSAs, and
Respondents shall continue in effect all programs and other business practices
aimed at maintaining existing relationships with Mobil Branded Sellers with respect
to Retail Sites in the Texas MSAs and shall otherwise seek to preserve such
relationships as dili~ently as was done prior to the time Respondents executed the
Agreement Containing Consent Orders. Respondents shall offer to all Mobil
Branded Distributors in the Texas MSAs the program set fo1th in Appendix A.

L.

The purpose of the divestiture of the Mobil Texas Marketing Assets, Mobil's
TETCO Interest, the assignment of the Existing Supply Agreements, and of the
other provisions of this Paragraph is to ensure the continued use of the assets
comprising Mobil's marketing business in the Texas MSAs as viable, on-going
businesses, in the same businesses in which they were engaged at the time of the
announcement of the proposed Merger, and to remedy the lessening of
competition in the wholesale and retail sale of gasoline in the Texas MSAs
resulting from the proposed Merger, as alleged in the Commission's Complaint.

VII.
IT IS FURTHER ORDERED that:
A.

Respondents shall divest the Mobil Boston Terminal, absolutely and in good faith
and at no minimum price, within nine (9) months from the date Respondents
execute the Agreement Containing Consent Orders.

B.

Respondents shall divest the Mobil Boston Tenninal to an acquirer that receives
the prior approval of the Commission and only in a manner that receives the prior
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approval of the Commission; provided, however, that, with respect to assets that
are to be divested or agreements entered into pursuant to this paragraph at the
acquirer's option, Respondents need not divest such assets or enter into such
agreements only if the acquirer chooses not to acquire such assets or enter into
such agreements and the Commission approves the divestiture without such assets
or agreements.
C.

Until the Effective Date ofDivestiture of the Mobil Boston Terminal, Respondents
shall take such actions as are necessary to maintain the viability and marketability
of the assets and to prevent the destruction, removal, wasting, deterioration, or
impainnent of any of the assets, except fur ordinary wear and tear.

D.

The purpose of this Paragraph is to ensure the continuation of the Mobil Boston
Terminal as an ongoing, viable enterprise engaged in the Terminaling of gasoline
and other petroleum products, and to remedy the lessening of competition
resulting from the Merger in Terminating markets as alleged in the Commission's
complaint.

VIII.

IT IS FURTHER ORDERED that:
A.

Respondents shall divest the Mobil Manassas Terminal, absolutely and in good
faith and at no minimum price, within nine (9) months from the date Respondents
execute the Agreement Containing Consent Orders.

B.

Respondents shall divest the Mobil Manassas Terminal to an acquirer that receives
the prior approval of the Commission and only in a manner that receives the prior
approval of the Commission;

C.

Until the Effective Date of Divestiture of the Mobil Manassas Terminal,
Respondents shall take such actions as are necessary to maintain the viability and
marketability of the assets and to prevent the destruction, removal, wasting,
deterioration, or impairment of any of the assets, except for ordina1y wear and
tear.

D.

The purpose of this Paragraph is to ensure the continuation of the Mobil Manassas
Terminal as an ongoing, viable enterprise engaged in the Terminaling of gasoline
and other petroleum products, and to remedy the lessening of competition
resulting from the Merger in Tenninaling markets as alleged in the Commission's
complaint

IX.
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IT IS FURTHER ORDERED that:
A.

Respondents shall divest, absolutely and in good faith and at no minimum price,
within nine (9) months from the date Respondents execute the Agreement
Containing Consent Orders, either all of Mobil's interest in Colonial or all of
Exxon's interest in Plantation.

B.

Respondents shall divest the Colonial or Plantation interest identified in
subparagraph A. above only to an acquirer that receives the prior approval of the
Commission and only in a manner that receives the prior approval of the
Commission.

C.

Pending divestiture of either Mobil's interest in Colonial or Exxon's interest in
Plantation, Respondents shall not serve on Colonial's board of directors or any
committee thereof, attend meetings ofColonial's board of directors or any
committee thereof, vote any of Mobil's stock in Colonial (provided, however, that
Respondents shall vote its stock in Colonial to create unanimity only when
unanimous action by all owners of Colonial is required and Respondents' vote is
necessary to create unanimity), or receive any information from Colonial not made
available to all shippers or to the public at large, except that a representative of
Respondents may observe meetings of the Colonial Board of Directors and may
receive and use nonpublic information of Colonial solely for the pu1pose of
effectuating the divestiture of Mobil's interest in Colonial pursuant to this Order.
Said representative of Respondents shall be identified to the Commission, shall not
divulge any nonpublic Colonial infmmation to Respondents (other than employees
of Respondents whose sole responsibility is to effectuate the divestiture, and
agents of Respondents specifically retained for the purpose of effectuating the
divestiture), and shall acknowledge these obligations in writing to the Commission.

D.

The purpose of the divestiture of either the Colonial or Plantation pipeline interest
is to prevent an overlap of ownership in both of these pipeline systems and to
remedy the lessening of competition resulting from the proposed Merger as alleged
in the Commission's Complaint.

x.
IT IS FURTHER ORDERED that
A.

Respondents shall divest, absolutely and in good faith and at no minimum price,
within nine (9) months from the date Respondents execute the Agreement
Containing Consent Orders, all of Mobil's interest in TAPS; provided, however,
that divestiture of(!) Mobil's interest in the Prince William Sound Oil Spill
Response Corporation and (2) Mobil's interest in the terminal tankage governed
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by Section 3.2 of the Trans Alaska Pipeline System Agreement in excess of a 3%
interest in such tankage, shall be at the acquirer's option.
B.

Respondents shall divest Mobil's interest in TAPS only to an acquirer that receives
the prior approval of the Commission and only in a manner that receives the prior
approval of the Commission; provided, however, that, with respect to assets that
are to be divested or agreements entered into pursuant to this paragraph at the
acquirer's option, Respondents need not divest such assets or enter into such
agreements only ifthe acquirer chooses not to acquire such assets or enter into
such agreements and the Commission approves the divestiture without such assets
or agreements.

C.

Until the Effective Date of Divestiture of Mobil's interest in TAPS, Respondents
shall take such actions as are necessary to maintain the viability and marketability
of the assets and to prevent the destruction, removal, wasting, deterioration, or
impairment of any of the assets, except for ordinary wear and tear.

D.

The purpose of the divestiture of Mobil's interest in TAPS is to prevent the
combination of Mobil's and Exxon's interest in TAPS and to remedy the lessening
of competition resulting from the proposed Merger as alleged in the Commission's
Complaint.

E.

For a period often (IO) years from the Effective Date of Divestiture of Mobil's
interest in TAPS, Respondents shall not(!) reacquire Mobil's interest in TAPS or
(2) enter into any joint venture (except one in which the owners of at least 75% of
TAPS patticipate) in which all or substantially all of Mobil's interest in TAPS is
managed, operated or controlled by such joint venture without providing the
Commission with advance notification. Said notification shall be given on the
Notification and Report Form set forth in the Appendix to Patt 803 of Title 16 of
the Code of Federal Regulations as amended (hereinafter refe11"ed to as "the
Notification"), and shall be prepared and transmitted in accordance with the
requirements of that patt, except that no filing fee will be required for any such
notification, notification shall be filed with the Secretary of the Commission,
notification need not be made to the United States Depa1tment of Justice, and
notification is required only of Respondents and not of any other paity to the
transaction. Respondents shall provide the Notification to the Conunission at least
sixty (60) days prior to consununating the transaction (hereinafter refe11"ed to as
the "first waiting period"). If, within the first waiting period, representatives of the
Commission make a written request for additional information or documentaiy
material (within the meaning ofl6 C.F.R. § 803.20), Respondents shall not
consummate the transaction until twenty (20) days after submitting such additional
information or documentary material. Early te1mination of the waiting periods in
this Paragraph may be requested and, where appropriate, granted by letter from the
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Bureau of Competition. Provided, however, that prior notification shall not be
required by this Paragraph for a transaction for which notification is required to be
made, and has been made, pursuant to Section 7A of the Clayton Act, 15 U.S.C.
§!Sa.
XI.
IT IS FURTHER ORDERED that, within ten (IO) days from the date this Order
becomes final, Exxon will su1Tender its contractual right to reacquire the Retail Sites in Arizona
that Exxon sold to Tosco Corporation pursuant to the" Agreement of Purchase and Sale (Arizona
Assets Sale)" dated November 10, 1994 between Exxon Corporation and Tosco Corporation, as
amended.

XII.

IT IS FURTHER ORDERED that:
A.

Within nine (9) months from the date Respondents execute the Agreement
Containing Consent Orders, Respondents shall divest the Exxon Jet Turbine Oil
Business to a single acquirer, as set forth in subparagraph XII.B., absolutely and in
good faith and at no minimum price. Respondents shall divest the Exxon Jet
Turbine Oil Business only to an acquirer that receives the prior approval of the
Commission and only in a manner that receives the prior approval of the
Commission.

B.

Respondents shall carry out the divestiture of the Exxon Jet Turbine Oil Business
on the following te1ms:
I.

Respondents shall assign to the acquirer all contracts for the supply of Jet
Turbine Oils by Exxon, where pennissible under applicable law and/or the
terms of the contracts. With respect to existing non-assignable approvals,
peJTnits or contracts with customers for the purchase of Jet Turbine Oils,
Respondents shall use best efforts to assist in the transfer to the acquirer of
such contracts. Best efforts shall include a written reasoned
recommendation, the provision to the acquirer of all information and
records available to Exxon relating to such customers, the provision to the
acquirer of available customer contact data and information on the
customer decision maker(s) and, if the acquirer so requests in accordance
with reasonable commercial practice, the organization of joint visits with
the acquirer to such customers.

2.

For a two (2) year period from the Effective Date of Divestiture of the
Exxon Jet Turbine Oil Business and subject to terms and conditions to be
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mutually agreed upon between the acquirer and Respondents, Respondents
shall not solicit for the purpose of selling Jet Turbine Oils any commercial
aviation customers to which Exxon has sold any Jet Turbine Oils between
January l, 1999, and the Effective Date of Divestiture of the Exxon Jet
Turbine Oil Business. Respondents may approach such customers for the
purpose of selling products other than Jet Turbine Oils. To the extent that
Mobil sold Jet Turbine Oils to any customers of the Exxon Jet Turbine Oil
Business after Janua1y 1, 1999, and before October 1, 1999, nothing herein
shall be construed to prevent Respondents from continuing to sell Mobil
Jet Turbine Oils to such customers.
3.

Respondents shall assign to the acquirer all of Exxon's contracts for the
purchase of esters and additives used by Exxon in manufacturing Jet
Turbine Oils, where permissible under applicable law and/or the terms of
the contracts. With respect to existing non-assignable contracts for the
purchase of esters and additives used by Exxon in manufacturing Jet
Turbine Oils, Respondents shall use their best efforts to assist in the
transfer to the acquirer of such contracts.

4.

At the time Respondents apply to the Commission for approval of the
divestiture, Respondents shall provide the Commission with copies of the
approval by the leaseholder of Exxon's manufacturing facility located in
Bayway, New Jersey to the divestiture of that facility. With respect to
permits, licenses or other rights granted by govemmental authorities (other
than patents), Respondents shall provide such assistance as the acquirer
may reasonably request in the acquirer's efforts to obtain comparable
pennits, licenses or rights.

5.

Respondents shall take reasonable steps from the date Respondents execute
the Agreement Containing Consent Orders, including appropriate incentive
schemes (such as payment of all current and accrued benefits, e.g., bonuses
and pensions, etc., to which the employees are entitled), to cause the
Exxon Jet Turbine Oil Employees to accept offers of employment from the
acquirer. For a period of at least two (2) years following the Effective
Date of Divestiture of the Exxon Jet Turbine Oil Business, Respondents
shall not hire or solicit Exxon Jet Turbine Oil Employees who accept such
offers unless the employees have been terminated by the acquirer.
Respondents shall not offer incentives to Exxon Jet Turbine Oil Employees
to stay with Respondents, and shall not assign Exxon Jet Turbine
Employees to Respondents' Jet Turbine Oils business for a period of at
least two (2) years following the Effective Date of Divestiture of the Exxon
Jet Turbine Oil Business.
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6.

Respondents shall requh·e that, as a condition of continued employment
with Respondents after the divestiture of the Exxon Jet Turbine Oil
Business, any of Respondents' employees with knowledge of Jet Turbine
Oil Formulations, trade secrets, know-how, and other intellectual prope1ty
conveyed to the acquirer pursuant to tlris Paragraph XII enter into
agreements with the acquirer not to disclose to Respondents or to any thh·d
party any such intellectual prope1ty, except that such agreements may
permit such employees to disclose to Respondents intellectual property
other than Jet Turbine Oil Fonnulations for uses outside the Field of Jet
Turbine Oils. To permit the acquirer to protect the confidentiality of
intellectual property conveyed to it, Respondents shall assign to the
acquirer (to the extent assignable) such rights under contracts between
Exxon and its former employees as require such employees to preserve the
confidentiality of such intellectual prope1ty. To the extent that such
agreements with Exxon's former employees are not assignable,
Respondents shall enforce such confidentiality provisions at the request and
expense, and with the assistance of, the acquirer. Respondents shall not
accept, nor seek to obtain, from any current or former employee of Exxon,
a.

for any use, Jet Turbine Oil Formulations, or

b.

for use within the Field of Jet Turbine Oils, other intellectual
property conveyed to the acquirer pursuant to this Paragraph XII,

except (x) with the consent of the acquirer, or (y) as required to comply
with this Order or prosecute, defend, or enforce patents, patent
applications and claims relating to the Exxon Jet Turbine Oil Business
where (i) those who receive such info1mation enter into confidentiality
agreements with the acquirer not to disclose or use, other than for the
purposes listed in provision (y), any intellectual property conveyed to the
acquirer, and (ii) Respondents use their best efforts to obtain a protective
order to protect the confidentiality of such intellectual property during any
adjudication.
7.

Respondents shall provide Key Exxon Jet Turbine Oil Employees with the
following financial incentives to continue in their employment positions
pending divestiture and to accept employment with the acquil'er at the tune
of the divestiture or at any time within two (2) years thereafter:
a.

Vesting of all pension benefits current and accrued as ofthe
Effective Date of Divestiture of the Exxon Jet Turbine Oil
Business;
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b.

A bonus equal to thirty (30) percent of the employee's annual salary
(including any other bonuses) as of the Effective Date of
Divestiture of the Exxon Jet Turbine Oil Business for any individual
who agrees to employment with the acquire1-, payable upon the
beginning of employment by the acquire1'. For Pat Godici, the
bonus shall be one hundred (100) percent ofhis annual salary.

With respect to Key Exxon Jet Turbine Oil Employees, compliance with
such incentives shall constitute the "reasonable steps" required by
subparagraph XII.B.5. For a period of at least three (3) years following
the Effective Date of Divestiture of the Exxon Jet Turbine Oil Business,
Respondents shall not hire or solicit Key Exxon Jet Turbine Oil Employees
who accept offers of employment from the acquirer unless the employees
have been terminated by the acquirer. Respondents shall not ofter
incentives to Key Exxon Jet Turbine Oil Employees to stay with
Respondents, and shall not assign Key Exxon Jet Turbine Employees to
Respondents' Jet Turbine Oils business for a period of at least three (3)
years following the Effective Date of Divestiture of the Exxon Jet Turbine
Oil Business. If Pat Godici continues to be employed by Respondents after
the Effective Date of Divestiture of the Exxon Jet Turbine Oil Business,
Respondents shall, at the acquirer's option, assign him as a consultant to
the acquirer for up to full-time for two years, with the acquirer paying (a) a
prorated share of his salary and-employee benefits and (b) reasonable travel
expenses (including meals and lodging).
8.

Respondents shall place no restrictions on the use by the acquirer of any of
the business or assets of the Exxon Jet Turbine Oil Business, other than the
field of use restrictions set forth in this Paragraph XII and in the definition
of"Exxon Jet Turbine Oil Business."

9.

Notwithstanding any other provisions of this Paragraph XII and
notwithstanding subparagraph I.Z.5., Respondents shall not be required to
convey to the acquirer any rights to the Excluded Jet Turbine Oil Assets or
to the mark and slogan "Fly with the Tiger", except that Respondents shall
allow the acquirer to identify itself (for a period of one (1) year from the
Effective Date of Divestiture of the Exxon Jet Turbine Oil Business) as the
acquirer of the "Exxon" or "Essa" Jet Turbine Oil Business. For a period
of two (2) years after the Effective Date of Divestiture of the Exxon Jet
Turbine Oil Business, Respondents shall not use the Excluded Jet Turbine
Oil Assets in the marketing, customer support, or sale of Jet Turbine Oils,
except that Respondents may use the word "Exxon" as pait of the "Exxon
Mobil" (or "ExxonMobil") name or mark. For a period of five (5) years
after the Effective Date of Divestiture of the Exxon Jet Turbine Oil
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Business, Respondents shall not use the mark and slogan "Fly with the
Tiger" in the marketing, customer support, or sale of Jet Turbine Oils.
Respondents shall not be required to allow the acquirer to use the names
"ETO" and "Exxon Turbo Oil," except that Respondents shall allow the
acquirer to use the term "turbo oil" and shall allow the acquirer to identify
its products (for a period of one (1) year from the Effective Date of
Divestiture of the Exxon Jet Turbine Oil Business) as formerly known as
"ETO" or "Exxon Turbo Oil." Respondents shall not use the names
"ETO" and "Exxon Turbo Oil" in the Field of Jet Turbine Oils. However,
Respondents shall be allowed to use the phrase "turbo oil" in the Field of
Jet Turbine Oils if that phrase is not preceded innnediately by the word
"Exxon". In particular, Respondents shall be allowed to use the phrase
"turbo oil" in the Field of Jet Turbine Oils ifthat phrase is immediately
preceded by the words "Exxon Mobil" or "ExxonMobil". Respondents
shall agree with the acquirer to comply with the requirements of this
subparagraph XII.B.9. For purposes of this subparagraph XII.B.9.,
"Excluded Jet Turbine Oil Assets" means the following names, marks,
copyrights, slogans, symbols, designs, or icons: Exxon; Esso; Humble;
Live Running Tiger; Crossed X (Interlocking X Device); Oil Drop
Character Design; Happy Motoring; Whimsical Tiger; Run with the Tiger;
and Rely on the Tiger.
10.

Respondents shall convey to the acquirer all copies of records containing
Jet Turbine Oil Formulations of the Exxon Jet Turbine Oil Business.
Respondents shall provide the acquirer with all records containing any
other intellectual property to be conveyed to the acquirer to the extent that
such records are located at the facilities used by the Exxon Jet Turbine Oil
Business in Bayway (New Jersey), Florham Park (New Jersey), Sarnia
(Ontario), and Houston (Texas), or were moved from such locations after
November 1, 1999. Respondents may redact from the records conveyed to
the acquirer information that pe1tains neither to the Exxon Jet Turbine Oil
Business nor the Field of Jet Turbine Oils. Respondents may retain copies
of the records conveyed to the acquirer if they pertain to businesses other
than the Exxon Jet Turbine Oil Business, provided that Respondents redact
therefrom all information pertaining solely to the Exxon Jet Turbine Oil
Business. Provided further, however, that counsel for Respondents may
retain umedacted copies of all records provided to the acquirer in order to
comply with this Order and prosecute, defend, and enforce patents, patent
applications, and claims relating to the Exxon Jet Turbine Oil Business if (i)
those who view such unredacted records enter into confidentiality
agreements with the acquirer not to disclose or use other than for such
purposes any intellectual property conveyed to the acquire1-, and (ii)
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Respondents use their best efforts to obtain a protective order to protect
the confidentiality of such intellectual property during any adjudication.
11.

Following the Effective Date of Divestiture of the Exxon Jet Turbine Oil
Business, Respondents shall not manufacture or sell any Jet Turbine Oils
that have the same formulation or product name as any Jet Turbine Oils
manufactured or sold by the Exxon Jet Turbine Oil Business at any time
prior to the Effective Date of Divestiture of the Exxon Jet Turbine Oil
Business.

12.

With respect to Exxon's contracts for the distribution of Jet Turbine Oils,
Respondents shall, at the acquirer's option, use their best eff01ts to assist
the acquirer in securing contractual rights with distributors of Exxon Jet
Turbine Oils comparable to the rights in Exxon's distributor contracts used
by Exxon to distribute Jet Turbine Oils.

13.

Within one (1) year of the Effective Date of Divestiture of the Exxon Jet
Turbine Oil Business, Respondents shall supplement Appendix B
(Confidential), subject to the prior approval of the Commission, with any
and all additional patents selected by the acquire1-, provided that:

14;

C.

a.

each such patent was (i) issued to, or applied for by, Exxon as of
the date of the Merger, or (ii) was the subject of a patent
application filed by the Held Separate Exxon Jet Turbine Oil
Business (as specified in subparagraph I.K.5. of the Order to Hold
Separate and Maintain Assets) between the date of the Merger and
the Effective Date of Divestiture of the Exxon Jet Turbine Oil
Business, and

b.

with respect to each such patent, prior to the Merger and within the
Field of Jet Turbine Oils, Exxon (i) practiced an invention claimed
in the patent, or (ii) engaged in research on, or development of, an
invention (or an application of an invention) claimed in the patent.

For one (1) year following the Effective Date of Divestiture of the Exxon
Jet Turbine Oil Business, Respondents shall promptly upon the acquirer's
request offer to the acquirer technical assistance in transferring and gaining
approvals and certifications.

If the trustee divests the Mobil Jet Turbine Oil Business pursuant to subparagraph
XV.A. of this Order, the divestiture of the Mobil Jet Turbine Oil Business shall be
ca1Tied out on the following terms:
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I.

Respondents shall assign to the acquirer all contracts for the supply of Jet
Turbine Oils by Mobil, where permissible under applicable law and/or the
te1ms of the contracts. With respect to existing non-assignable approvals,
permits or contracts with customers for the purchase of Jet Turbine Oils,
Respondents shall use best effo1ts to assist in the transfer to the acquirer of
such contracts. Best effo1ts shall include a written reasoned
recommendation, the provision to the acquirer of all information and
records available to Mobil relating to such customers, the provision to the
acquirer of available customer contact data and information on the
customer decision maker(s) and, ifthe acquirer so requests in accordance
with reasonable commercial practice, the organization of joint visits with
the acquirer to such customers.

2.

For a two (2) year period from the Effective Date of Divestiture of the
Mobil Jet Turbine Oil Business and subject to terms and conditions to be
mutually agreed upon between the acquirer and Respondents, Respondents
shall not solicit for the purpose of selling Jet Turbine Oils any commercial
aviation customers to which Mobil has sold any Jet Turbine Oils between
January 1, 1999, and the Effective Date of Divestiture of the Mobil Jet
Turbine Oil Business. Respondents may approach such customers for the
purpose of selling products other than Jet Turbine Oils. To the extent that
Exxon sold Jet Turbine Oils to any customers of the Mobil Jet Turbine Oil
Business after January!, 1999, and the Effective Date of Divestiture of the
Mobil Jet Turbine Oil Business, nothing herein shall be constrned to
prevent Respondents from continuing to sell Exxon Jet Turbine Oils to
such customers.

3.

Respondents shall assign to the acquirer all of Mobil's contracts for the
purchase of esters and additives used by Mobil in manufacturing Jet
Turbine Oils, where permissible under applicable law and/or the terms of
the contracts. With respect to existing non-assignable contracts for the
purchase of esters and additives used by Mobil in manufacturing Jet
Turbine Oils, Respondents shall use their best efforts to assist in the
transfer to the acquirer of such contracts.

4.

Respondents shall assist the Divestiture Trnstee in obtaining all third-pa1ty
approvals necessary to accomplish the divestiture of the manufacturing
facilities of the Mobil Jet Turbine Oil Business.

5.

Respondents shall take reasonable steps from the date Respondents execute
the Agreement Containing Consent Orders, including appropriate incentive
schemes (such as payment of all CUITent and accrued benefits, e.g., bonuses
and pensions, etc., to which the employees are entitled) to cause the sales,
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research, manufacturing, and supervisory personnel associated with the
Mobil Jet Turbine Oil Business to accept offers of employment from the
acqufrer. For a period of at least two (2) years following the Effective
Date of Divestiture of the Mobil Jet Turbine Oil Business, Respondents
shall not hire or solicit Mobil Jet Turbine Oil Employees who accept such
offers unless the employees have been terminated by the acquirer.
Respondents shall not offer incentives to Mobil Jet Turbine Oil Employees
to stay with Respondents, and shall not assign Mobil Jet Turbine
Employees to Respondents' Jet Turbine Oils business for a period of at
least two (2) years following the Effective Date of Divestiture of the Mobil
Jet Turbine Oil Business.
6.

Respondents shall require that, as a condition of continued employment
with Respondents after the divestiture of the Mobil Jet Turbine Oil
Business, any of Respondents' employees with knowledge of Jet Turbine
Oil Formulations, trade secrets, know-how, and other intellectual property
conveyed to the acquirer pursuant to this Paragraph XII enter into
agreements with the acquirer not to disclose to Respondents or to any third
party any such intellectual prope1ty, except that such agreements may
pennit such employees to disclose to Respondents intellectual property
other than Jet Turbine Oil F01mulations for uses outside the Field of Jet
Turbine Oils. To permit the acquirer to protect the confidentiality of
intellectual property conveyed to it, Respondents shall assign to the
acquirer (to the extent assignable) such rights under contracts between
Mobil and its former employees as require such employees to preserve the
confidentiality of such intellectual prope1ty. To the extent that such
agreements with Mobil's fo1mer employees are not assignable,
Respondents shall enforce such confidentiality provisions at the request and
expense, and with the assistance of, the acquirer. Respondents shall not
accept, nor seek to obtain, from any cmTent or fo1mer employee of Mobil,
a.

for any use, Jet Turbine Oil Fo1mulations, or

b.

for use within the Field of Jet Turbine Oils, othe1· intellectual
property conveyed to the acquirer pursuant to this Paragraph XII,

except (x) with the consent of the acquirer, or (y) as required to comply
with this Order or prosecute, defend, or enforce patents, patent
applications and claims relating to the Mobil Jet Turbine Oil Business
where (i) those who receive such info1mation enter into confidentiality
agreements with the acquirer not to disclose or use, other than for the
purposes listed in provision (y), any intellectual property conveyed to the
acquirer, and (ii) Respondents use their best efforts to obtain a protective
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order to protect the confidentiality of such intellectual property during any
adjudication.
7.

Respondents shall provide Key Mobil Jet Turbine Oil Employees with the
following financial incentives to continue in their employment positions
pending divestiture and to accept employment with the acquiJ"er at the time
of the divestiture or at any time within two (2) years thereafter:
a.

Vesting of all pension benefits current and accrued as of the
Effective Date of Divestiture of the Mobil Jet Turbine Oil Business;

b.

A bonus equal to thirty (30) percent of the employee's annual salary
(including any other bonuses) as of the Effective Date of
Divestiture of the Mobil Jet Turbine Oil Business for any individual
who agrees to employment with the acquirer, payable upon the
beginning of employment by the acquire1-.

With respect to Key Mobil Jet Turbine Oil Employees, compliance with
such incentives shall constitute the "reasonable steps" required by
subparagraph XJI.C.5. For a period of at least three (3) years following
the Effective Date of Divestiture of the Mobil Jet Turbine Oil Business,
Respondents shall not hire or solicit Key Mobil Jet Turbine Oil Employees
who accept offers of employment from the acquirer unless the employees
have been terminated by the acquiret". Respondents shall not offer
incentives to Key Mobil Jet Turbine Oil Employees to stay with
Respondents, and shall not assign Key Mobil Jet Turbine Employees to
Respondents' Jet Turbine Oils business for a period of at least three (3)
years following the Effective Date of Divestiture of the Mobil Jet Turbine
Oil Business. If any researchers associated with the Mobil Jet Turbine Oil
Business continue to be employed by Respondents after the Effective Date
of Divestiture of the Mobil Jet Turbine Oil Business, Respondents shall; at
the acquirer's option, assign each of them as consultants to the acquirer for
up to full-time for two years, with the acquirer paying (a) a prorated share
of each such employee's salary and employee benefits and (b) reasonable
travel expenses (including meals and lodging).
8.

Respondents shall place no restrictions on the use by the acquirer of any of
the business or assets of the Mobil Jet Turbine Oil Business, other than the
field of use restrictions set forth in this Paragraph XII and in the definition
of"Mobil Jet Turbine Oil Business."

9.

Notwithstanding any other provisions of this Paragraph XII, Respondents
shall not be required to allow the acquirer to use the "Mobil" name and/or
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trademark (or the Red 0, Pegasus Character, Airplane Character, or
AVREX trademarks), except that Respondents shall allow the acquirer to
identify itself (for a period of one (I) year from the Effective Date of
Divestiture of the Mobil Jet Turbine Oil Business) as the acquirer of the
Mobil Jet Turbine Oil Business. For a period of two (2) years after the
Effective Date of Divestiture of the Mobil Jet Turbine Oil Business,
Respondents shall not use the "Mobil" name and/or trademark (or the Red
0, Pegasus Character, Airplane Character, or AVREX trademarks) in
connection with the marketing or sale of Jet Turbine Oils, except that
Respondents may use the word "Mobil" as pmt of the "Exxon Mobil"
name and/or trademark.
10.

Respondents shall convey to the acquirer all copies ofrecords containing
Jet Turbine Oil Fmmulations of the Mobil Jet Turbine Oil Business.
Respondents shall provide the acquirer with all records containing any
other intellectual property to be conveyed to the acquirer to the extent that
such records are located at the facilities used by the Mobil Jet Turbine Oil
Business, or were moved from such locations after November 1, 1999.
Respondents may redact from the records conveyed to the acquirer
information that pertains neither to the Mobil Jet Turbine Oil Business nor
the Field of Jet Turbine Oils. Respondents may retain copies of the records
conveyed to the acquirer if they pertain to businesses other than the Mobil
Jet Turbine Oil Business, provided that Respondents redact therefrom all
information pertaining solely to the Mobil Jet Turbine Oil Business.
Provided further, however, that counsel for Respondents may retain
unredacted copies of all records provided to the acquirer in order to
comply with this Order and prosecute, defend, and enforce patents, patent
applications, and claims relating to the Mobil Jet Turbine Oil Business if (i)
those who view such unredacted records enter into confidentiality
agreements with the acquirer not to disclose or use other than for such
purposes any intellectual prope1ty conveyed to the acquirer, and (ii)
Respondents use their best efforts to obtain a protective order to protect
the confidentiality of such intellectual property during any adjudication.

11.

Following the Effective Date of Divestiture of the Mobil Jet Turbine Oil
Business, Respondents shall not manufacture or sell any Jet Turbine Oils
that have the same formulation or product name as any Jet Turbine Oils
manufactured or sold by the Mobil Jet Turbine Oil Business at any time
prior to the Effective Date of Divestiture of the Mobil Jet Turbine Oil
Business.

12.

With respect to Mobil's contracts for the distribution of Jet Turbine Oils,
Respondents shall, at the acquirer's option, use their best effo1ts to assist
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the acquirer in securing contractual rights with distributors of Mobil Jet
Turbine Oils comparable to the rights in Mobil's distributor contracts used
by Mobil to distribute Jet Turbine Oils.

D.

13.

The trustee shall have the power to divest to the acquirer any other assets
of Mobil ifand to the extent necessary to pemrit the Mobil Jet Turbine Oil
Business to remain viable after divestiture. Such assets may include, but
shall not be limited to, intellectual property relating to products (other than,
and in addition to, Jet Turbine Oils) produced by the manufacturing
facilities of the Mobil Jet Turbine Oil Business.

14.

For one (1) year following the Effective Date of Divestiture of the Mobil
Jet Turbine Oil Business, Respondents shall promptly upon the acquirer's
request offer to the acquirer technical assistance in transferring and gaining
approvals and certifications.

The purpose of the divestiture of the Exxon Jet Turbine Oil Business or the Mobil
Jet Turbine Oil Business is to ensure that either the Exxon Jet Turbine Oil Business
or the Mobil Jet Turbine Oil Business is independent of, and is a viable and
vigorous competitor to, the Jet Turbine Oil business retained by Respondents, and
to remedy the lessening of competition resulting from the proposed Merger in
markets for Jet Turbine Oils as alleged in the Commission's Complaint.
XIII.

IT IS FURTHER ORDERED that for so long as Mobil's Norfolk Wharfis owned by
Respondents, Respondents shall not provide the "prior written notice of termination" set forth in
Section III of the Wharf Agreement dated October 1, 1992, as amended, between Mobil Oil
Corporation and Louis Dreyfus Energy Corporation, predecessor of TransMontaigne, Inc.,
respecting TransMontaigne, Inc. 's access to Mobil's Norfolk Wharf.

XIV.
IT IS FURTHER ORDERED that:

A.

Within six (6) months of the date Respondents execute the Agreement Containing
Consent Orders, Respondents shall offer, in good faith, to amend the Mobil-Valero
Paulsboro Agreement in compliance with this Paragraph and in the manner set
fo1th in Appendix D (Confidential). Respondents shall offer only such terms as
have received the prior approval of the Commission. At the time Respondents
submit their proposed terms to the Commission for its approval, they shall also
provide a copy to Valero. The amendment subsequently offered to Valero shall
consist only of the tenns approved by the Commission, and shall not be
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conditioned on Valera's acceptance of any other tenns. The offer shall be held
open for one (1) year after the Commission approves Respondents' proposed
terms. If Valero accepts the offer, Respondents shall comply with the MobilValero Paulsboro Agreement as amended, and any failure by Respondents to
comply with any provision of the amendments offered to and accepted by Valero
shall constitute a failure to comply with this Order; provided, however, that such
failure shall not be a basis for the appointment of a trustee pursuant to Paragraph
XV or for the alternative remedy set forth in Paragraph XV.
B.

Within nine (9) months of the date the Merger is consummated, Respondents shall
enter into Base Oil supply contract(s) that receive the prior approval of the
Co111111ission with at least one, but not more than three, acquirer(s) that receive the
prior approval of the Commission, to supply to acquirer(s) a cumulative total of
twelve (12) MBD of Base Oil. Each such contract with each acquirer shall contain
the following te1ms:
1.

Respondents will supply Base Oil for a term often (I 0) years.

2.

The Base Oil may be supplied from any or all of the Designated Base Oil
Refineries, to be determined by mutual agreement between Respondents
and each acquirer.

3.

The agreement shall require the acquirer (a) to take delivery of the Base Oil
to be supplied and shall not provide for any waiver of acquirer's obligation
to take delivery; and (b) to provide Respondents with advance notice of the
quantities and qualities to be purchased under the contract.

4.

Respondents must initially make available to the acquirer Base Oil in
prop011ionate grades, viscosities, qualities, and amounts that correspond to
the 1999 production ofMobil's Beaumont, Texas, refinery. Beginning
January I, 2001, and on an annual basis thereafter, Respondents shall be
obligated to provide the acquirer the option of purchasing Base Oil in the
proportionate grades, viscosities, qualities, and amounts that correspond to
Respondents' planned production at all of the Designated Base Oil
Refineries.

5.

The agreement will specify formula price te1ms for each grade, viscosity,
and other quality of Base Oil to be supplied initially. The fo1mula price
terms for each grade, viscosity, and other quality of Base Oil not supplied
initially shall reflect adjustments to existing price formulae that are
established by mutual agreement, or by binding arbitration if the parties fail
to agree. The fom1ula price terms shall be subject to renegotiation no more
frequently than every three years, with binding arbitration if the parties fail
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to agree on price tenns, provided, however, that neither the renegotiated
nor arbitrated price tenns may be a function of United States or Canadian
Base Oil prices. The formula price tenn of any Base Oil to be supplied
shall not be calculated as a function of any United States or Canadian price
of Base Oil, but may be calculated as a function of any widely-traded
commodity (i;,.g,, any petroleum product traded on the NYMEX).
Respondents shall comply with such Base Oil supply contract(s), and any failure by
Respondents to comply with any provision of any such Base Oil contract shall
constitute a failure to comply with this Order; provided, however, that such failure
shall not be a basis for the appointment of a trustee pursuant to Paragraph XV or
for the alternative remedy set forth in Paragraph XV.
C.

The purpose of this Paragraph is to provide a supply of Base Oil to independent or
integrated compounder blenders of Base Oil into finished products and to remedy
the lessening of competition in the refining and marketing of Base Oil resulting
:from the proposed Merger as alleged in the Commission's Complaint.

xv.
IT IS FURTHER ORDERED that:
A.

If Respondents have not, within the time periods required, complied with the
requirements to divest, assign, enter into agreements, or make an offer of
amendment, as applicable, of Paragraphs II, III, IV, V, VI, VII, VIII, IX, X, XII,
or XIV absolutely and in good faith and with the Co1mnission's prior approval and
in the manner approved by the Commission, the Commission may appoint a person
or persons as trustee or trustees (as used herein "trustee" shall mean "trustee or
trustees") to effectuate the divestiture, assign all agreements, and effectuate all
other provisions of the applicable paragraph or paragraphs; provided, however,
that the trustee may, subject to the approval of the Commission, substitute the
following assets for the assets described in the applicable paragraph or paragraphs:
(1) in connection with Paragraph II., the Mobil California Refining and Marketing
Assets, and the applicable brand name; (2) in connection with Paragraph IV, the
Mobil N01theast Marketing Assets, and the applicable brand name (provided,
however, that if Respondents fail to divest pursuant to both Paragraphs IV and V,
the trustee may substitute the Exxon Maine-Virginia Assets, and the applicable
brand name, for the assets to be divested pursuant to Paragraphs IV and V); (3) in
connection with Paragraph V, the Exxon Mid-Atlantic Marketing Assets, and the
applicable brand name (provided, however, that if Respondents fail to divest
pursuant to both Paragraphs IV and V, the trustee may substitute the Exxon
Maine-Virginia Assets, and the applicable brand name, for the assets to be divested
pursuant to Paragraphs IV and V); (4) in connection with Paragraph VI, the Exxon
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Texas Marketing Assets, and the applicable brand name; (5) in connection with
Paragraph X, Exxon's Interest in TAPS; (6) in connection with Paragraph XII,
Mobil's Jet Turbine Oil Business; and (7) in connection with Paragraph XIV, the
Mobil Beaumont Refine1y Assets. Provided, however, that with respect to
Paragraphs IV and V, the trustee may enter into an agreement with the acquirer,
granting the acquirer rights to the Exxon or Mobil brand, as the case may be, on a
royalty-free basis for up to twenty years, with the right to renew indefinitely
thereafter on an annual basis, at the acquirer's option, on further tenns to which
the Respondents and the acquirer agree or, in the absence of agreement, on
commercially reasonable tenns as determined by binding arbitration (instead of the
ten-year period as specified in subparagraphs IV.C. and V.C.).
Provided, fiuther, however, that if within the applicable time period
Respondents have divested and assigned rights with respect to at least 95% of the
Retail Sites as to which divestiture or assignment is required in (a) for Paragraph
II, California; (2) for Paragraph IV, the States of New York, Connecticut, Rhode
Island, Massachusetts, Ve1mont, New Hampshire, or Maine; (3) for Paragraph V,
the District of Columbia or the States of Virginia, Maiyland, Delaware,
Pennsylvania, or New Jersey; and (4) for Paragraph VI, the Texas MSAs, as the
case may be, and Respondents have been enjoined by any court from divesting or
assigning, or have been prevented from divesting or assigning despite attempting in
good faith to complete such divestitures or assignments, the remaining 5% of the
Retail Sites required to be divested and assigned, Respondents shall have an
additional six ( 6) months to complete the required divestitures and assignments
and Respondents' failure to have completed the divestitures and assignments with
respect to the remaining Retail Sites shall not constitute non-compliance for
purposes of this Order until the expiration of the additional six (6) month period.
If Respondents have not divested the remaining assets or assigned the applicable
Existing Lessee Agreements or Existing Supply Agreements by the end of the
extended period, the Commission may appoint a person or persons to act as
trustee (or trustees) pursuant to this paragraph to divest those remaining assets but
not the substitute assets described above in this subparagraph.
B.

In the event that the Commission or the United States Attorney General brings an
action pursuant to § 5(1) of the Federal Trade Commission Act, 15 U.S.C. § 45(/),
or any other statute enforced by the Commission, Respondents shall consent to the
appointment of a trustee in such action. Neither the appointment of a trustee nor a
decision not to appoint a trustee under this Paragraph shall preclude the
Commission or the United States Attorney General from seeking civil penalties or
any other relief available to it, including a colll't-appointed trustee, pursuant to
§ 5(1) of the Federal Trade Commission Act, or any other statute enforced by the
Commission, for any failure by the Respondents to comply with this Order.
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C.

If a trustee is appointed by the Commission or a cou11 pursuant to Paragraph
XV.A. of this Order, Respondents shall consent to the following terms and
conditions regarding the trnstee's powers, duties, authority, and responsibilities:

1.

The Commission shall select the tmstee or tmstees, subject to the
consent of Respondents, which consent shall not be umeasonably
withheld. The tmstee shall be a person with experience and
expe11ise in acquisitions and divestitures. If Respondents have not
opposed, in writing, including the reasons for opposing, the
selection of any proposed tmstee within ten (I 0) days after notice
by the staff of the Commission to Respondents of the identity of
any proposed trustee, Respondents shall be deemed to have
consented to the selection of the proposed tmstee.

2.

Subject to the prior approval of the Commission, the tmstee shall
have the exclusive power and authority to divest the assets to be
divested, assign the agreements required to be assigned, and enter
into the required agreements, thereby binding Respondents, all on
such terms and conditions as are necessary to comply with the
requirements of the applicable paragraph, to comply with all
applicable laws, and to effectuate the remedial purposes of this
Order. Subject to the prior approval of the Commission, the
tmstee shall have the sole authority to divest the assets described in
subparagraphs XV.A.(2) and (3), in smaller packages as the trnstee
deems necessary to effectuate divestiture of the assets and to
effectuate the remedial purposes of this Order, provided, however,
that no package of assets shall comprise less than all the Retail
Assets, Existing Lessee Agreements, and Existing Supply
Agreements in an individual state or District. Provided, however,
that with respect to Paragraphs IV and V, the tmstee may enter
into an agreement with the acquirer, granting the acquirer rights to
the Exxon or Mobil brand, as the case may be, on a royalty-free
basis for up to twenty years, with the right to renew indefinitely
thereafter on an annual basis, at the acquirer's option, on further
terms to which the Respondents and the acquirer agree or, in the
absence of agreement, on commercially reasonable terms as
detennined by binding arbitration (instead of the ten-year period as
specified in subparagraphs IV.C. and V.C.).

3.

Within ten (10) days after appointment of the trustee, Respondents
shall execute a tmst agreement that, subject to the prior approval of
the Commission and, in the case of a court-appointed trnstee, of the
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court, transfers to the tmstee all rights and powers necessary to
permit the tmstee to effect the divestitures required by this Order.
4.

The trustee shall have twelve ( 12) months from the date the
Commission approves the !iust agreement described in Paragraph
XV.C.3. to accomplish the divestiture, which shall be subject to the
prior approval of the Commission. If, however, at the end of the
twelve-month period, the trnstee has submitted a plan of divestiture
or believes that divestiture can be achieved within a reasonable
time, the divestiture period may be extended by the Commission,
or, in the case ofa comt-appointed trustee, by the court.

5.

The trustee shall have full and complete access to the personnel,
books, records and facilities related to the assets to be divested or
to any other relevant information, as the trustee may request.
Respondents shall develop such financial or other information as
such trustee may request and shall cooperate with the tmstee.
Respondents shall take no action to interfere with or impede the
trustee's accomplishment of the divestiture. Any delays in
divestiture caused by Respondents shall extend the time for
divestiture under this Paragraph in an amount equal to the delay, as
determined by the Commission or, for a court-appointed tmstee, by
the court.

6.

The tmstee shall use his or her best efforts to negotiate the most
favorable price and terms available in each contract that is
submitted to the Commission, subject to Respondents' absolute and
unconditional obligation to divest expeditiously at no minimum
price. The divestiture shall be made in the manner and to the
acquirer or acquirers as approved by the Commission, as applicable;
provided, however, if the trustee receives bona fide offers from
more than one acquhing entity for any package of assets, and if the
Commission determines to approve more than one such acquiring
entity, the tmstee shall divest to the acquiring entity or entities
selected by Respondents from among those approved by the
Commission, provided further, however, that Respondents shall
select such entity within five (5) days ofreceiving notification of the
Commission's approval.

7.

The trustee shall serve, without bond or other security, at the cost
and expense of Respondents, on such reasonable and customary
terms and conditions as the Commission or a court may set. The
trustee shall have the authority to employ, at the cost and expense
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of Respondents, such consultants, accountants, attorneys,
investment bankers, business brokers, appraisers, and other
representatives and assistants as are necessaty to carry out the
trustee's duties and responsibilities. The trustee shall account for all
monies derived from the divestiture and all expenses incurred.
After approval by the Commission and, in the case of a courtappointed trustee, by the court, of the account of the trustee,
including fees for his or her services, all remaining monies shall be
paid at the direction of the Respondents, and the trustee's power
shall be terminated. The trustee's compensation shall be based at
least in significant patt on a commission arrangement contingent on
the trustee's divesting the assets to be divested.
8.

Respondents shall indemnify the trustee and hold the trustee
harmless against any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the performance of the
trustee's duties, including all reasonable fees of counsel and other
expenses incun·ed in connection with the preparation for, or defense
of any claim, whether or not resulting in any liability, except to the
extent that such liabilities, losses, damages, claims, or expenses
result from 1nisfeasance, gross negligence, willful or wanton acts, or
bad faith by the trustee.

9.

If the trustee ceases to act or fails to act diligently, a substitute
trustee shall be appointed in the same manner as provided in
Paragraph XV.A. of this Order.

10.

The Commission or, in the case of a court-appointed trustee, the
court, may on its own initiative or at the request of the trustee issue
such additional orders or directions as may be necessary or
appropriate to accomplish the divestitures required by this Order.

11.

The trustee shall have no obligation or authority to operate or
maintain the assets to be divested.

12.

The trustee shall report in writing to Respondents and the Conunission
every sixty (60) days concerning the trustee's efforts to accomplish the
divestitures.
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XVI.
IT IS FURTHER ORDERED that:

A.

Within sixty ( 60) days after the date this Order becomes final and every
sixty (60) days thereafter until Respondents have fully complied with the
provisions of Paragraphs II., III., IV., V., VI., VII, VIII, IX, X, XI, XII,
XIII, XIV, and XV of this Order, Respondents shall submit to the
Commission a verified written report setting forth in detail the manner and
form in which they intend to comply, are complying, and have complied
with these Paragraphs. Respondents shall include in their compliance
reports, among other things that are required from time to time, a full
description of the effo1ts being made to comply with these Paragraphs,
including a description of all substantive contacts or negotiations for the
divestitures and the identity of all pa1ties contacted. Respondents shall
include in their compliance reports copies of all written communications to
and from such parties, all internal memoranda, and all repo1ts and
recommendations concerning divestiture.

B.

One (1) year from the date this Order becomes final, annually for the next
nineteen (19) years on the anniversary of the date this Order becomes final,
and at other times as the Commission may require, Respondents shall file a
verified written report with the Commission setting forth in detail the
manner and form in which they have complied and are complying with each
provision of this Order.
XVII.

IT IS FURTHER ORDERED that:

A.

Respondents shall notify the Commission at least thirty (30) days prior to
any proposed change in the cmporate Respondents such as dissolution,
assigrunent, sale resulting in the emergence of a successor co1poration, or
the creation or dissolution of subsidiaries or any other change in the
corporation that may affect compliance obligations arising out of the order.

B.

Upon consummation of the Merger, Respondents shall cause Exxon Mobil
to be bound by the terms of this Order.

XVIII.
IT IS FURTHER ORDERED that, for the pu1pose of determining or securing
compliance with this Order, and subject to any legally recognized privilege, and upon written
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request with reasonable notice to Respondents, Respondents shall permit any duly authorized
representative of the Commission:
A.

Access, during office hours of Respondent and in the presence of counsel,
to all facilities, and access to inspect and copy all books, ledgers, accounts,
correspondence, memoranda and all other records and documents in the
possession or under the control of each Respondent relating to any matters
contained in this Order; and

B.

Upon five days' notice to each Respondent and without restraint or
interference from it, to interview officers, directors, or employees of
Respondent, who may have counsel present, regarding any such matters.

XIX.
IT IS FURTHER ORDERED that, if Respondents fail to complete any of the
divestitures required by this Order within the time period required, the Commission may appoint a
trustee pursuant to Paragraph XV of this Order to divest the applicable package of assets as
described in Paragraph XV (subject to the extension as set forth in Paragraph XV); provided,
however, that if Respondents submit an application for approval to divest a package of assets to
an acceptable acquirer no later than 65 days before the date by which the Order requires
completion of that required divestiture and the Commission subsequently approves the application
for approval to divest that package of assets, but Respondents are unable to complete that
required divestiture because the Commission has not acted on Respondents' application before
the date by which the order requires that Respondents must divest that package of assets, then the
time by which Respondents must divest that package of assets shall be extended for one month
from the time the Commission approves the application relating to that package of assets.

xx.
IT IS FURTHER ORDERED that if(l) within the time period required for divestiture
or other relief pursuant to Paragraphs II, IV, V, VI, X and XII of this Order, Respondents have
submitted a complete application in suppo1t of the divestiture or other relief(including the
acquirer, manner of divestiture and all other matters subject to Commission approval) as required
by such paragraphs; and (2) the Commission has approved the divestiture or other relief and has
not withdrawn its acceptance; but (3) Respondents have certified to the Commission prior to the
expiration of the applicable time period that (a) notwithstanding timely and complete application
for approval by Respondents to the State or District under an applicable consent decree to which
the State (or District) and Respondents are pa1ties, the State or District has failed to approve the
divestiture or other relief that is also required under this Order, or (b) a State or District has filed
a timely motion in court seeking to enjoin the proposed divestiture or other relief under an
applicable consent decree to which the State (or District) and Respondents are parties, then, (4)
with respect to the particular divestiture or other relief that remains unconsummated, the time in
which the divestiture or other relief is required under this Order to be complete shall be extended
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(a) for ninety (90) days or (b) until the disposition of the motion filed by the State or District
pertaining to the proposed divestiture or other relief, whichever is later. During such period of
extension, Respondents shall exercise utmost good faith and best efforts to resolve the concerns
of the particular State.
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XXI.
IT IS FURTHER ORDERED that this Order will terminate on January 26, 2021.
By the Commission, Commissioner Leary recused.

Donald S. Clark
Secretary
SEAL
ISSUED: January 26, 200 I

-i-

APPENDIX A
Branded Distributor Retention Program

l.

Within thhty (30) days of the date Respondents execute the Agreement Containing
Consent Orders, Respondents shall establish a fund (the "Fund") in the amount of
$30,000,000.00 to be distributed within thhty (30) days of the later of (a) twelve (12)
months after the date on which Respondents execute the Agreement Containing Consent
Orders and (b) ninety (90) days after the last Effective Date of Divestiture pursuant to
Paragraphs II., IV., V., and VI. of this Order (hereinafter the "Distribution Date") in the
manner described in subparagraph 3 to eligible Branded Distributors as to which Existing
Supply Agreements are to be assigned pursuant to Paragraphs IL, IV., V., and VI. of this
Order.

2.

Branded Distributors as to which Existing Supply Agreements are to be assigned pursuant
to Paragraphs IL, IV., V. and VI. of this Order shall be eligible for a distribution from the
Fund only if:

3.

(a.)

The assignment of the Branded Distributor's Existing Supply Agreement with
Exxon or Mobil, as applicable, becomes effective within the periods required by
subparagraphs II.A, IV.A, V.A., or VI.E. of the Order;

(b.)

The Branded Distributor has been a Branded Distributor of Branded Fuels under
the Exxon or Mobil brand, as applicable, for Respondents or the acquirer or
assignee, as applicable, continuously from the date Respondents execute the
Agreement Containing Consent Orders to the Distribution Date; and

(c.)

The aggregate volume of Exxon or Mobil branded gasoline, as applicable,
purchased by the Branded Distributor for resale under the Exxon or Mobil brand,
as applicable, pursuant to Existing Supply Agreements assigned pursuant to this
Order during the twelve (12) calendar months preceding the Distribution Date is at
least 95% of the aggregate volume during the twelve (12) calendar months
preceding the date Respondents execute the Agreement Containing Consent
Orders.

Each eligible Branded Distributor shall receive a share of the Fund the numerator of which
shall be equal to the Branded Distributor's purchases of gasoline during the twelve (12)
calendar months preceding the Distribution Date from Exxon or Mobil, as applicable, and
the acquirer or assignee, as applicable, for resale under the Exxon or Mobil brand, as
applicable, at Retail Sites subject to divestiture or assignment under this Order, and the
denominator of which shall be equal to the volume of gasoline purchased during the
twelve (12) calendar months preceding the Distribution Date by all eligible Branded
Distributors from Exxon or Mobil, as applicable, and the acquirer and assignee, as
applicable, for resale under the Exxon or Mobil brand, as applicable, at Retail Sites subject
to divestiture or assignment under this Order.

-iii-

APPENDIXC
Research and Test Equipment of Exxon Jet Turbine Oil Business

Inclined Panel Deposit Test
Pratt & Whitney Pressure Cylinder Test
U.S. Navy Vapor Phase Coker Test
Rolls Royce Dynamic Coking Test
High Press. Differential Scanning Calorimetry (HPDSC)
Hydrolytic Stability Test
Coker Mister Test
Navy Ball C01rnsion Test
Falex Four Ball Extreme Pressure Wear Test
Rolls Royce Volatility and Thermal Stability Tests
Rolls Royce Corrosion Tests
Rolls Royce Confined Heat Stability Test
Mod (DERD) Rolls-Royce Elastomers Compatibility
Four Ball Initial Seizure Test

-iv-

APPENDIX D (Confidential)
[Redacted from Public Record Version]

EXHIBIT B

Guam Fuel Price Chart
(2000-2016)

Guam Yearly Average Fuel Prices {2000-2016)
Source: Pacific Daily News archives
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Higher gas prices looming
By Gaynor Dumat·ol

Daleno
Pacific Daily Nt!WS
gd11mat·ol@gua111pd11.com
A federal forecast has predicted
the nation'sgasolineprices will likely cost higher than they did last summer. That could add worry to Guam
mot0rists who have been paying,

on average, 38 cents more for a gallon of regular gasoline at self-service
pumps earlier this year compared
to two years ago.
Regular gasoline at self-service
pumps had cost an average of $1.51
a gallon in Ja.nu:uy 1999, $1.72 in
January Just year and $1.89 in January 2000, according lO the Guam
Energy Office's price monitoring.
Whether Guam consumers will
see gasoline prices rise funher this
summer remains to be seen.
The Guam Energy Office only
conducts plice monitoring and does
not issue price forecasts. Officials of
the three fuel companies selling
gasoline on Guam- Exxon-Mobil,
Shell and South Pacific Petroleum
- were: unavailable or unable to
conunent as of press time yesterday.
In Washington, D.C., the federal
Energy Department has stated that
wivers could face a new round of
surging prices at the gas pump this
sununer because of tight supplies
through the year's heaviest driving
season, according to The Associated Press. Last year, price spikes
reached $2 a gallon, AP said.
The nation's average price of
gasoline was about $1 .54 a gallon
the past two weeks, up 0.7 1 cents
from March 23. according to the
Lundberg Survey of 8,000 stations
nationwide, The Associated Press
said.
Guam's average prices of gasoline for March will be available
within the week, according to the
Guam Energy office. The average

Mosoko Wotonobe/Pocific Doily News/mwolonobe@guompdn.com

Filling up: Jocelyn Galzote of Dededo pumps gas at the Barrigada Mobil station. Galzofe said
she's noticed gas prices rising "really quickly," and fries to conserve by not using car air-condi·
tioning too much.

on Guam was at $1.89 a gallon in
January and February this year, according to the local energy office.
Though Guam fuel companies
were unable to comment on why
U.S. mainland and Guam gasoline
prices differ by abouf40 cents a gallon. Shell Guam President Andrew
Harford said a few months ago that
fuel on Guam and in the Micronesia region is processed in Singapore, where prices can differ from
the U.S. mainland's.
Gas price increases over the past
two years can add up.
For example, if you drive 1,000
miles every 30 days using a small
~ar that ru~~ 30 -~ille~- per ~allon,

line per month, said Peter Bardnas,
who teaches consumer economics
and agriculture business management courses at the University of
Guam.
That diiving pattem would cost
about $600 a year based on the average price of regular gasoLine in
January 1999. The same driving pattern using the same small car would
cost about $740 a year if the January 2000 gasoline price is used as a
gauge. Tf a larger, gas-guzzling vehicle is used, one year of gasoline
spending would add up to about
$1,100 at January 2000's pump
ptice for regular, self-seivice gas.
'J?e c~s: is even higher if you
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lowers gas price 3¢

By Gaynor

Dumat-ol Daleno
Pacific Daily Nt!ws
gdumat-ol@guampdn.co1n
A gallon of regular gasoline now
costs 19 cents lower compared to a
year ago - at some island pump
stations.
This time last year, Guam resi·
dents were paying $1.89 a gallon
for regular gasoline, according to
Pacific Daily News files.
By this morning, regular gasoline
will have dropped to $1.70 a gallon
at Shell Guam service stations.

Shell Guam Inc. announced a 3cent price decrease that took effect

last midnight.

Andrew Harford, president of
· Shell Guam, said the company has
reduced gasoline prices four times
since Sept. 11. Each price drop was
3 cents, he said.
The cost of premium gasoline
eased.3 cents to $1.80 a gallon at
Shell Guam stations, Harford said.
Shell service stations in Saipan
also were scheduled to reduce gasoline prices by 3 cents by this moming, be said.
International prices of gasoline
have decreased because of a diminished demand stemming from
seasonal factors and theglobaleconomic slowdown after the terror at-

tacks of Sept. 11, he said.
''International oil prices, ~ publisbedinSingapore, appear to bestnbilizing, but have once again reduced
to the point where we are able to
give ·the community some great
news," Harford said Guam's petroleum fuel comes from Singapore.
"The costs of transporting the
fuel, storing it. handling it and getting it to the gas pumps are extremely high," Harford said. " lt is
only by continually working on all
the links in the chain that we are
able to keep prices as low as they
are," he added.
The price of diesel hasn' t
changed because diesel prices in the

w
I

z

A
R
D

int.erruuional market have gone up,
Harford said.
As for the rest ofthe pation, gasoline prices have fallen more than 28
cents a gallon since Sept. 7, according to The Associated Press in
November.
The nation's average retail price
of a gallon of gasoline, including
all grades and taxes, wa5 $1.28 at the
time, according to the wire report,
quoting a Lundberg Swvey o{ about
8,000 stations nationwide.
Guam's gasoline wholesalers
have said that Guam~ don't
follow trends on the U.S:P,Rinland
because Guam's gasoline comes
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You can replace ketchup with
mustard. Or sweet pickles with dill.
But you can't replace Dave
Thomas.
Thomas, 69, died of liver cancer
early Tuesday.
·
Ronald McDonald aside, his was
the most familiar face in Hamburger Land. But it was so sweetly soft
that it hardly looked like the face of
a corporate giant who knew burgers
every bit as well as his one-time mentor, Colonel Sanders, knew chicken.
It wasn't ego that pushed Thomas
to appear in more than 800 Wendy's
commercials. It was necessity. Nothing else sold the fast-food-gobbling
public on Wendy's like his mug.
Now, Wendy's suddenly finds itself blessed - and cursed.
Blessed to have been linked with
a lovable icon that has a shot at immortality on Madison Avenue. But
cursed with the reality that the man
whose kind face sold more burgers
than any person on earth, is gone.
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Burger icon Dave Thomas dead at 69 Employment
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new investors
By Gaynor

Dumal'-ol Daleno
Pacific Daily News
gdumat-ol@guampdn.com
There's a chance Guam may~:.
tract additional foreign investo,!S
under a suggestion Sen. Vicente·
Pangelinan announced yesterday;
Pangelinan, D-Barrig~ said
he has introduced a resolution that
requests the governor <lee~
Guam a high unemployment area.
By declaring Guam a"high 11D- '
employment area, the1sland mat
qualify for a P.ilot'federal p~ ! .
aimed at attracting foreign in~ · 1;

to
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The Associated Press
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Gas prices rise 1o. Gents
By Gaynor
Dumat-ol Daleno
Pacific Daily News
gdumat-ol@guam.gannett.com

Guam's gasoline prices went
back up by 10 cents yesterday to
$3.679 a gallon for regular grade.
Mobil, Shell and 76 gas stations
posted the higher prices yesterday.
The three gasoline brands on Guam

have ·traditionally mirrored each
other's prices within a few days.
Stateside, the average retail
price of regular grade gasoline this
week was at $2.19 gallon, up 12
cents from a week ago, according
to the U.S. Energy Infonnation
Administration.
Guam gasoline retailers have
said gasoline on the island origi-

a

nates mostly from Singapore ·re-

fineries, so the average U.S. prices
aren't comparable.
Oil traded for $46 a barrel, on
average this year, but was at $53 a
barrel yesterday, according to data
from the Organization of Petroleum Exporting Countries.
Guam gasoline prices stayed
above $4 a gallon between 2011

and November last year, data from
the Guam Energy Office· show.
During those years, oil traded at
prices ranging from $96 a barrel in
2014 to $107 a barrel in 2011,
OPEC data show. In the first quarter of 2010, when Guam gasoline
prices were close to $3.67 gallon,
oil was trading around $77 a barrel; OPEC data show.

a

Bank of Guam disputes Fitch:ra~g
By Jerlck Sablan
Pacific Daily News
jpsablan@guampdn.com
A local bank is in disagreement

BankGuam Holding Company
and Bank of Guam decided in
April to terminate its Rating Service Agreement with Fitch Ratings,
to be effective upon the expiration
with a Fitch Ratings release that of the agreement on Dec. 31, and
came out last week.
provided formal notification of that
In a Feb. 6 press release, Fitch . decision to Fitch, the release stated.
Ratings, a global ratings agency,
0µ Dec. 3, Fitch Ratings pubannounced it had downgraded and lisned a notification in Bloomberg's
and one persori withdrawn the "BBB-" ratings for "'Business Wire" of its "plans to
I hen a TransA- BankGuam Holding Company withdraw its ratings on BankGuam
mto the Keelung and Bank of Guam. The rating Holding Company (BGHC) and
Feb. 4 , Taiwan's outlook was revised to stable from Bank of Guam on or about Jan. 5,
negative. The downgrades reflect 2015, for business reasons."
rted.
I
lower capital ratios year over year,
Despite the termination of its R.atm Seoul
continued strong out-of-market ·· ing Service Agreement and its plans
~-based airline
loan growth year over year and to withdraw its ratings, Fitch Ratings
:gin service to continued weak earnings, the re- issued the Feb. 6 release indicating
ir, the Guam air- lease stated.
that the "rating Outlook was revised
Jnced yesterday.
The ratings are being with- to Stable fi:om Negative" . .. and that
ier, T'way plans drawn for commercial reasons, the the "ratings are being withdrawn for
beduled service release stated.
commercial reasons."
Id Guam by July
Bank of Gu'am responded to the
Bank:Guam Holding Company
Boeing 737-800 release with a press release stating and Bank of Guam disagree with
b nomy seats, the it terminated its agreement with several ~pects of the Fitch release.
International Fitch Ratings last year.
Bank of Guam's central disannounced yesOver the past 14 years, Bank of agreem~nt is due to Fitch's state- ··. -· -·-·· : _ Gu3!° _?as_enga!le~ the services .of me~t ~at, "the l.a :ge ~~uc.ti.on to
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4.9 percent during the first nine
months of2014, and over the past
five yC3l'S the bank's capital has in-.
creased from $84.4 million in 2010
to $98.4 million at the end of September 2014, with the increase generat.edintemally through its retention
of earnings, Bank of Guam said,
The Fitch release noted thai,
' The downgrades reflect lower
capitil ratios year over year."
The bank acknowledged that its
capital ratios have been trending
downward. This is pfirnarily attributed to the substantial increase in
its customer deposit base during
the first nine months of2014, the
bank said.
That increase led to a·significant
increase in the bank's cash balances at the Federal Reserve Bank
and in its investments in U.S. Government securities, which put
downward pressure on capital ratios, the bank said.
"Regardless of this rapid expansion in assets, the Holding Company and the Bank continu~ to
exceed the well<apitalized stan-

.

. .

The Fitch release neglected to
mention that the "strong out-ofmarket loan growth" is in the
Bank's California region, a mark.et
in which Baruc of Guam ha5 operated a branch for more than 30
years, the bank's release stated.
The Fitch Ratings release stated
that, "Fitch believes BGHC's
mainland growth could lead to
asset quality metrics that are
we~r than the company's historically solid levels." Tue bank finds
no basis for this belief, since the
asset quality of the California loan
portfolio is particularly strong, and
it continues to perfomi exceptionally well, the release stated.
The request ofBankGuam Holding Company and Bank of Guam
that Fitch Ratings Ltd. reconsider
the content of its press release, in
light of the facts presented above,
was ignored, the release stated
·"For that reason, BGHC and
Bank of Guam have provided this
in.formation so that our depositors,
our stockholders, the regulatory
agencies and the financial markets
.,_ .: 11
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1.

Overview

These Guidelines outline the principal analytical techniques, practices, and the enforcement policy of
the Department of Justice and the Federal Trade Commission (the "Agencies") with respect to
mergers and acquisitions involving actual or potential competitors ("horizontal mergers") under the
federal antitrust laws. 1 The relevant stahitory provisions include Section 7 of the Clayton Act, 15
U.S.C. § 18, Sections I and 2 of the Sherman Act, 15 U.S.C. §§ l, 2, and Section 5 of the Federal
Trade Commission Act, 15 U.S.C. § 45. Most particularly, Section 7 of the Clayton Act prohibits
mergers if"in any line of commerce or in any activity affecting commerce in any section of the
country, the effect of such acquisition may be substantially to lessen competition, or to tend to create
a monopoly."
The Agencies seek to identify and challenge competitively harmful mergers while avoiding
unnecessary interference with mergers that are either competitively beneficial or neutral. Most
merger analysis is necessarily predictive, requiring an assessment of what will likely happen ifa
merger proceeds as compared to what will likely happen if it does not. Given this inherent need for
prediction, these Guidelines reflect the congressional intent that merger enforcement should interdict
competitive problems in their incipiency and that ce1tainty about anticompetitive effect is seldom
possible and not required for a merger to be illegal.
These Guidelines describe the principal analytical techniques and the main types of evidence on
which the Agencies usually rely to predict whether a horizontal merger may substantially lessen
competition. They are not intended to describe how the Agencies analyze cases other than horizontal
mergers. These Guidelines are intended to assist the business community and antitrust practitioners
by increasing the transparency of the analytical proces·s underlying the Agencies' enforcement
decisions. They may also assist the courts in developing an appropriate framework for interpreting
and applying the antitrust laws in the horizontal merger context.
These Guidelines should be read with the awareness that merger analysis does not consist ofunifonn
application of a single methodology. Rather, it is a fact-specific process through which the Agencies,
guided by their extensive experience, apply a range of analytical tools to the reasonably available and
reliable evidence to evaluate competitive concerns in a limited period of time. Where these
Guidelines provide examples, they are illush·ative and do not exhaust the applications of the relevant
principle. 2

These Guidelines replace the Horizontal Merger Guidelines issued in 1992, revised in 1997. They reflect the ongoing
accun1ulation of experience at the Agencies. The Con11nentary on the Horizontal Merger Guidelines issued by the
Agencies in 2006 ren1ains a valuable supplement to these Guidelines. These Guidelines 1nay be revised fro1n thne to
thne as necessary to reflect significant changes in enforcen1ent policy, to clarify existing policy, or to reflect ne'v
learning. These Guidelines do not cover ve1tical or other types of non~horizontal acquisitions.
2

These Guidelines are not intended to describe how the Agencies will conduct the litigation of cases they decide to
bring. Although relevant in that context, these Guidelines neither dictate nor exhaust the range of evidence the

Agencies 111ay introduce in litigation.

The unifying theme of these Guidelines is that mergers should not be petmitted to create, enhance, or
entrench market power or to facilitate its exercise. For simplicity of exposition, these Guidelines
generally refer to all of these effects as enhancing market power. A merger enhances market power if
it is likely to encourage one or more firms to raise price, reduce output, diminish innovation, or
otherwise harm customers as a result of diminished competitive constraints or incentives. In
evaluating how a merger will likely change a finn's behavior, the Agencies focus primarily on how
the merger affects conduct that would be most profitable for the finn.
A merger can enhance market power simply by eliminating competition between the merging parties.
This effect can arise even if the merger causes no changes in the way other films behave. Adverse
competitive effects arising in this manner are referred to as "unilateral effects." A merger also can
enhance market power by increasing the risk of coordinated, accommodating, or interdependent
behavior among rivals. Adverse competitive effects arising in this manner are referred to as
"coordinated effects." In any given case, either or both types of effects may be present, and the
distinction between them may be blurred.
These Guidelines principally describe how the Agencies analyze mergers between rival suppliers that
may enhance their market power as sellers. Enhancement of market power by sellers often elevates
the prices charged to customers. For simplicity of exposition, these Guidelines generally discuss the
analysis in terms of such price effects. Enhanced market power can also be manifested in non-price
tenns and conditions that adversely affect customers, including reduced product quality, reduced
product variety, reduced service, or diminished innovation. Such non-price effects may coexist with
price effects, or can arise in their absence. When the Agencies investigate whether a merger may lead
to a substantial lessening of non-price competition, they employ an approach analogous to that used
to evaluate price competition. Enhanced market power may also make it more likely that the merged
entity can profitably and effectively engage in exclusionary conduct. Regardless of how enhanced
market power likely would be manifested, the Agencies normally evaluate mergers based on their
impact on customers. The Agencies examine effects on either or both of the direct customers and the
final consumers. The Agencies presume, absent convincing evidence to the contrary, that adverse
effects on direct customers also cause adverse effects on final consumers.
Enhancement of market power by buyers, sometimes called "monopsony power," has adverse effects
comparable to enhancement of market power by sellers. The Agencies employ an analogous
framework to analyze mergers between rival purchasers that may enhance their market power as
buyers. See Section 12.

2.

Evidence of Adverse Competitive Effects

The Agencies consider any reasonably available and reliable evidence to address the central question
of whether a merger may substantially lessen competition. This section discusses several categories
and sources of evidence that the Agencies, in their experience, have found most informative in
predicting the likely competitive effects of mergers. The list provided here is not exhaustive. In any
given case, reliable evidence may be available in only some categories or from some sources. For
each categmy of evidence, the Agencies consider evidence indicating that the merger may enhance
competition as well as evidence indicating that it may lessen competition.

2

2.1
2.1.1

Types of Evidence
Actual Effects Observed in Consummated Mergers

When evaluating a consummated merger, the ultimate issue is not only whether adverse competitive
effects have already resulted from the merger, but also whether such effects are likely to arise in the
future. Evidence of observed post-merger price increases or other changes adverse to customers is
given substantial weight. The Agencies evaluate whether such changes are anticompetitive effects
resulting from the merger, in which case they can be dispositive. However, a consummated merger
may be anticompetitive even if such effects have not yet been observed, perhaps because the merged
firm may be aware of the possibility of post-merger autitrust review and moderating its conduct.
Conseqi1ently, the Agencies also consider the same types of evidence they consider when evaluating
unconsummated mergers.

2.1.2

Direct Comparisons Based on Experience

The Agencies look for historical events, or "natural experiments," that are informative regarding the
competitive effects of the merger. For example, the Agencies may examine the impact of recent
mergers, entry, expansion, or exit in the relevant market. Effects of analogous events in similar
markets may also be infonnative.
The Agencies also look for reliable evidence based on variations among similar markets. For
example, if the merging finns compete in some locales but not others, comparisons of prices charged
in regions where they do and do not compete may be informative regarding post-merger prices. In
some cases, however, prices are set on such a broad geographic basis that such comparisons are not
informative. The Agencies also may examine how prices in similar markets vary with the number of
significant competitors in those markets.

2.1.3

Market Shares and Concentration in a Relevant Market

The Agencies give weight to the merging parties' market shares in a relevant market, the level of
concentration, and the change in concentration caused by the merger. See Sections 4 and 5. Mergers
that cause a significant increase in concentration and result in highly concentrated markets are
presumed to be likely to enhance market power, but this presumption can be rebutted by persuasive
evidence showing that the merger is unlikely to enhance market power.

2.1.4

Substantial Head-to-Head Competition

The Agencies consider whether the merging films have been, or likely will become absent the
merger, substantial head-to-head competitors. Such evidence can be especially relevant for evaluating
adverse unilateral effects, which result directly from the loss of that competition. See Section 6. This
evidence can also inform market definition. See Section 4.

2.1.5

Disruptive Role ofa Merging Party

The Agencies consider whether a merger may lessen competition by eliminating a "maverick" firm,
i.e., a firm that plays a disruptive role in the market to the benefit of customers. For example, if one
of the merging finns has a strong incumbency position and the other merging film t11reatens to
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disrupt market conditions with a new technology or business model, their merger can involve the loss
of actual or potential competition. Likewise, one of the merging firms may have the incentive to take
the lead in price cutting or other competitive conduct or to resist increases in industry prices. A firm
that may discipline prices based on its ability and incentive to expand production rapidly using
available capacity also can be a maverick, as can a finn that has often resisted otherwise prevailing
industry nonns to cooperate on price setting or other terms of competition.

2.2

Sources of Evidence

The Agencies consider many sources of evidence in their merger analysis. The most common sources
of reasonably available and reliable evidence are the merging parties, customers, other industry
patticipants, and industry observers.

2.2.I

Merging Parties

The Agencies typically obtain substantial information from the merging parties. This information can
take the form of documents, testimony, or data, and can consist of descriptions of competitively
relevant conditions or reflect actual business conduct and decisions. Documents created in the normal
course are more probative than documents created as advocacy materials in merger review.
Documents describing industry conditions can be infonnative regarding the operation of the market
and how a fim1 identifies and assesses its rivals, particularly when business decisions are made in
reliance on the accuracy of those descriptions. The business decisions taken by the merging finns
also can be informative about industry conditions. For example, if a firm sets price well above
incremental cost, that nonnally indicates either that the finn believes its customers are not highly
sensitive to price (not in itself of antitrust concern, see Section 4.1.3 3) or that the finn and its rivals
are engaged in coordinated interaction (see Section 7). Incremental cost depends on the relevant
increment in output as well as on the time period involved, and in the case oflarge increments and
sustained changes in output it may include some costs that would be fixed for smaller increments of
output or shorter time periods.
Explicit or implicit evidence that the merging parties intend to raise prices, reduce output or capacity,
reduce product quality or variety, withdraw products or delay their introduction, or curtail research
and development efforts after the merger, or explicit or implicit evidence that the ability to engage in
such conduct motivated the merger, can be highly infom1ative in evaluating the likely effects of a
merger. Likewise, the Agencies look for reliable evidence that the merger is likely to result in
efficiencies. The Agencies give careful consideration to the views of individuals whose
responsibilities, expertise, and experience relating to the issues in question provide particular indicia
ofreliability. The financial terms of the transaction may also be informative regarding competitive
effects. For example, a purchase price in excess of the acquired finn's stand-alone market value may
indicate that the acquiring film is paying a premium because it expects to be able to reduce
competition or to achieve efficiencies.

'

High margins commonly al'ise for products that are significantly differentiated. Pl'oduccs involving substantial fixed
costs typically will be deve1oped only if suppliers expect there to be enough differentiation. to support 1nnrgins
sufficient to cover those fixed costs. High 1nargins can be consistent with incu1nbent finns ean1ing co1npetitive
retun1s.
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2.2.2

Customers

Customers can provide a variety of information to the Agencies, ranging from information about their
own purchasing behavior and choices to their views about the effects of the merger itself.
Information from customers about how they would likely respond to a price increase, and the relative
attractiveness of different products or suppliers, may be highly relevant, especially when
con·oborated by other evidence such as historical purchasing patterns and practices. Customers also
can provide valuable information about the impact of historical events such as entry by a new
supplier.
The conclusions of well-informed and sophisticated customers on the likely impact of the merger
itself can also help the Agencies investigate competitive effects, because customers typically feel the
consequences of both competitively beneficial and competitively harmful mergers. In evaluating such
evidence, the Agencies are mindful that customers may oppose, or favor, a merger for reasons
unrelated to the antitmst issues raised by that merger.
When some customers express concerns about the competitive effects of a merger while others view
the merger as beneficial or neutral, the Agencies take account of this divergence in using the
infmmation provided by customers and consider the likely reasons for such divergence of views. For
example, if for regulatory reasons some customers cannot buy imported products, while others can, a
merger between domestic suppliers may harn1 the former customers even if it leaves the more flexible
customers unharmed. See Section 3.
When direct customers of the merging firms compete against one another in a downstream market,
their interests may not be aligned with the interests of final consumers, especially if the direct
customers expect to pass on any anticompetitive price increase. A customer that is protected from
adverse competitive effects by a long-term contract, or otherwise relatively immune from the
merger's harmful effects, may even welcome an anticompetitive merger that provides that customer
with a competitive advantage over its downstream rivals.
Exa1np/e 1: As a result of the 1nerger, Custo111er C \Vill experience a price increase for an input used in producing
its final product, raising its costs. Custo1ner C's rivals use this input tnore intensively than Custo1ner C, and the
san1e price increase applied to the1n \Vill raise their costs 1nore tha11 it raises Custo111er C's costs. 011 balance,
Custo1ner C may benefit from the 1nerger even though the n1erger involves a substantial lessening of
competition.

2.2.3

Other Industry Participants and Observers

Suppliers, indirect customers, distributors, other industry participants, and industry analysts can also
provide infonnation helpful to a merger inquiry. The interests of firms selling products
complementary to those offered by the merging firms often are well aligned with those of customers,
making their infmmed views valuable.
Information from firms that are rivals to the merging parties can help illuminate how the market
operates. The interests of rival films often diverge from the interests of customers, since customers
normally lose, but rival finns gain, ifthe merged entity raises its prices. For that reason, the Agencies
do not routinely rely on the overall views of rival finns regarding the competitive effects of the
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merger. However, rival finns may provide relevant facts, and even their overall views may be
instructive, especially in cases where the Agencies are concerned that the merged entity may engage
in exclusionaiy conduct.
Exan1ple 2: Merging Finns A and B operate in a 1narket in which net,vork effects are significant, iinplying that
any finn's product is significantly 1nore valuable if it con1n1ands a large 111arket share or if it is interconnected
\Vith others that in aggregate conunand such a share. Prior to the n1erger, they and their rivals voluntarily
interconnect with one another. The merger \vould create an entity with a large enough share that a strategy of
ending voluntary interconnection \vould have a dangel'ous probability of creating 1nonopoly power in this
market. The interests of rivals and of consun1ers \VOuld be broadly aligned in preventing such a n1erger.

3.

Targeted Customers and Price Discrimination

When examining possible adverse competitive effects from a merger, the Agencies consider whether
those effects vary significantly for different customers purchasing the same or similar products. Such
differential impacts are possible when sellers can discriminate, e.g., by profitably raising price to
certain targeted customers but not to others. The possibility of price discrimination influences market
definition (see Section 4), the measurement of market shares (see Section 5), and the evaluation of
competitive effects (see Sections 6 and 7).
When price discrimination is feasible, adverse competitive effects on targeted customers can arise,
even if such effects will not arise for other customers. A price increase for targeted customers may be
profitable even if a price increase for all customers would not be profitable because too many other
customers would substitute away. When discrimination is reasonably likely, the Agencies may
evaluate competitive effects separately by type of customer. The Agencies may have access to
info1mation unavailable to customers that is relevant to evaluating whether discrimination is
reasonably likely.
For price discrimination to be feasible, two conditions typically must be met: differential pricing and
limited arbitrage.
First, the suppliers engaging in price discrimination must be able to price differently to targeted
customers than to other customers. This may involve identification of individual customers to which
different prices are offered or offering different prices to different types of customers based on
observable characteristics.
Example 3: Suppliers can distinguish large buyers from small buyers. Large buyers are more likely than small
buyers to self-supply in response to a significant price increase. The 1nerger n1ay lead to price discrhnination
against s1nall buyers, hanning the1n, even if large buyers are not han11ed. Such discrilnination can occur even if
there is no discrete gap in size between the classes of large and small buyers.

In other cases, suppliers may be unable to distinguish among different types of customers but can
offer multiple products that sort customers based on their purchase decisions.
Second, the targeted customers must not be able to defeat the price increase of concern by arbitrage,
e.g., by purchasing indirectly from or through other customers. Arbitrage may be difficult if it would
void wa1Tanties or make service more difficult or costly for customers. Arbitrage is inherently
impossible for many services. Arbitrage between customers at different geographic locations may be
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impractical due to transportation costs. Arbitrage on a modest scale may be possible but sufficiently
costly or limited that it would not deter or defeat a discriminatory pricing strategy.

4.

Market Definition

When the Agencies identify a potential competitive concern with a horizontal merger, market
definition plays two roles. First, market definition helps specify the line of commerce and section of
the country in which the competitive concern arises. In any merger enforcement action, the Agencies
will n01mally identify one or more relevant markets in which the merger may substantially lessen
competition. Second, market definition allows the Agencies to identify market participants and
measure market shares and market concentration. See Section 5. The measurement of market shares
and market concentration is not an end in itself, but is useful to the extent it illuminates the merger's
likely competitive effects.
The Agencies' analysis need not start with market definition. Some of the analytical tools used by the
Agencies to assess competitive effects do not rely on market definition, although evaluation of
competitive alternatives available to customers is always necessary at some point in the analysis.
Evidence of competitive effects can infonn market definition, just as market definition can be
informative regarding competitive effects. For example, evidence that a reduction in the number of
significant rivals offering a group of products causes prices for those products to rise significantly can
itself establish that those products form a relevant market. Such evidence also may more directly
predict the competitive effects of a merger, reducing the role of inferences from market definition and
market shares.
Where analysis suggests alternative and reasonably plausible candidate markets, and where the
resulting market shares lead to very different inferences regarding competitive effects, it is
particularly valuable to examine more direct forms of evidence concerning those effects.
Market definition focuses solely on demand substitution factors, i.e., on customers' ability and
willingness to substitute away from one product to another in response to a price increase or a
corresponding non-price change such as a reduction in product quality or service. The responsive
actions of suppliers are also impmtant in competitive analysis. They are considered in these
Guidelines in the sections addressing the identification of market participants, the measurement of
market shares, the analysis of competitive effects, and entry.
Customers often confront a range of possible substitutes for the products of the merging firn1s. Some
substitutes may be closer, and others more distant, either geographically or in terms of product
attributes and perceptions. Additionally, customers may assess the proximity of different products
differently. When products or suppliers in different geographic areas are substitutes for one another to
varying degrees, defining a market to include some substitutes and exclude others is inevitably a
simplification that cannot capture the full variation in the extent to which different products compete
against each other. The principles of market definition outlined below seek to make this inevitable
simplification as useful and infonnative as is practically possible. Relevant markets need not have
precise metes and bounds.
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Defining a market broadly to include relatively distant product or geographic substitutes can lead to
misleading market shares. This is because the competitive significance of distant substitutes is
unlikely to be commensurate with their shares in a broad market. Although excluding more distant
substitutes from the market inevitably understates their competitive significance to some degree,
doing so often provides a more accurate indicator of the competitive effects of the merger than would
the altemative of including them and overstating their competitive significance as proportional to
their shares in an expanded market.
Example 4: Fim1s A and B, sellers of two leading brands of motorcycles, propose to merge. If Brand A
motorcycle prices were to rise, son1e buyers \Vould substitute to Brand B, and so1ne others would substitute to
cars. However, 1natorcycle buyers see Brand B motorcycles as 1nuch more sin1ilar to Brand A n1otorcycles than
are cars. Far 111ore cars are sold than motorcycles. Evaluating shares in a 111arket that includes cars \vauld greatly
underestintate the competitive significance of Brand B tnotorcycles in constraining Brand A's prices and greatly
overestilnate the significance of cars.

Market shares of different products in nan-owly defined markets are more likely to capture the
relative competitive significance of these products, and often more accurately reflect competition
between close substitutes. As a result, properly defined antitrnst markets often exclude some
substitutes to which some customers might turn in the face of a price increase even if such substitutes
provide altematives for those customers. However, a group of products is too narrow to constitute a
relevant market if competition from products outside that group is so ample that even the complete
elimination of competition within the group would not significantly harm either direct customers or
downstream consumers. The hypothetical monopolist test (see Section 4.1.1) is designed to ensure
that candidate markets are not overly narrow in this respect.
The Agencies implement these principles of market definition flexibly when evaluating different
possible candidate markets. Relevant antitrust markets defined according to the hypothetical
monopolist test are not always intuitive and may not align with how industry members use the term
"1narket."
Section 4.1 describes the principles that apply to product market definition, and gives guidance on
how the Agencies most often apply those principles. Section 4.2 describes how the same principles
apply to geographic market definition. Although discussed separately for simplicity of exposition, the
principles described in Sections 4.1 and 4.2 are combined to define a relevant market, which has both
a product and a geographic dimension. In particular, the hypothetical monopolist test is applied to a
group of products together with a geographic region to dete1111ine a relevant market.

4.1

Product Market Definition

When a product sold by one merging firm (Product A) competes against one or more products sold
by the other merging fi11n, the Agencies define a relevant product market around Product A to
evaluate the importance of that competition. Such a relevant product market consists of a group of
substitute products including Product A. Multiple relevant product markets may thus be identified.

4.1.1

The Hypothetical Monopolist Test

The Agencies employ the hypothetical monopolist test to evaluate whether groups of products in
candidate markets are sufficiently broad to constitute relevant antitrnst markets. The Agencies use the
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hypothetical monopolist test to identify a set of products that are reasonably interchangeable with a
product sold by one of the merging firms.
The hypothetical monopolist test requires that a product market contain enough substitute products so
that it could be subject to post-merger exercise of market power significantly exceeding that existing
absent the merger. Specifically, the test requires that a hypothetical profit-maximizing firm, not
subject to price regulation, that was the only present and future seller of those products ("hypothetical
monopolist") likely would impose at least a small but significant and non-transitory increase in price
("SSNIP") on at least one product in the market, including at least one product sold by one of the
merging firms. 4 For the purpose of analyzing this issue, the terms of sale of products outside the
candidate market are held constant. The SSNIP is employed solely as a methodological tool for
perf01ming the hypothetical monopolist test; it is not a tolerance level for price increases resulting
from a merger.
Groups of products may satisfy the hypothetical monopolist test without including the full range of
substinltes from which customers choose. The hypothetical monopolist test may identify a group of
products as a relevant market even if customers would substitute significantly to products outside that
group in response to a price increase.
Exarnple 5: Products A and B are being tested as a candidate 111arket. Each sells for$ I00, has an incre1nental
cost of$60 1 and sells 1200 units. For every dollar increase in the price of Product A, tbr any given price of
Product B, Product A loses twenly units of sales to products outside the candidate 1narket and ten unils of sales
to Product B, and likewise for Product B. Under these conditions, economic analysis shows that a hypothetical
proflt-1naxi111izing 1nonopolist controlling Products A and B would raise both of their prices by ten percent, to
$110. Therefore, Products A and B satisfy the hypothetical monopolist test using a five percent SSNIP, and
indeed for any SSNIP size up to ten percent. This is true even though two~thkds of the sales lost by one product
when it raises its price are diverted to products outside the relevant nlarket.

When applying the hypothetical monopolist test to define a market around a product offered by one
of the merging fi1111s, ifthe market includes a second product, the Agencies will normally also
include a third product if that third product is a closer substitute for the first product than is the
second product. The third product is a closer substitute if, in response to a SSNlP on the first product,
greater revenues are diverted to the third product than to the second product.
Exa111ple 6: In Exan1ple 5, suppose thal half of the unit sales lost by Product A when it raises its price are
diverted to Product C, which also has a price of$!00, while one-third are diverted to Product B. Product C is a
closer substitute for Product A than is Product B. Thus Product C \Vill nonually be included in the relevant
n1arket, even though Products A and B together satisfy the hypothetical 111onopolist test.

The hypothetical monopolist test ensures that markets are not defined too nan·owly, but it does not
lead to a single relevant market. The Agencies may evaluate a merger in any relevant market

4

If the pricing incentives of the fim1s supplying the products in the candidate nlarket differ substantially fro1n those of
the hypothetical 111011opolist, for reasons other than the latter's control over a larger group of substitutes, the Agencies
1nay instead employ the concept ofa hypothetical profit~111axhnizing crirtel co1uprised of the finns (with all their
products) that sell the products iu the candidate market. This approach is most likely to be appropriate if the merging
firms sell products outside the crtndidate 1narket that significantly affect their pricing incentives fbr products in the
candidate market. This could occur, for example, if the candidate market is one for durable equipment and the fim1s
selling that equipment derive substantial net revenues fron1 selling spare parts and service for thut equip1nent.
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satisfying the test, guided by the overarching principle that the purpose of defining the market and
measuring market shares is to illuminate the evaluation of competitive effects. Because the relative
competitive significance of more distant substitutes is apt to be overstated by their share of sales,
when the Agencies rely on market shares and concentration, they usually do so in the smallest
relevant market satisfying the hypothetical monopolist test.
Exarnple 7: In Exan1ple 4, including cars in the n1arket will lead to 1nisleadingly s111all 1narket shares for
motorcycle producers. Unless n1otorcycles fail the hypothetical 111onopolist test, the Agencies \vould not include
cars in the market in analyzing this n1otorcycle 111erger.

4.1.2

Benchmark Prices and SSNIP Size

The Agencies apply the SSNIP starting from prices that would likely prevail absent the merger. If
prices are not likely to change absent the merger, these benchmark prices can reasonably be taken to
be the prices prevailing prior to the merger. 5 lfprices are likely to change absent the merger, e.g.,
because of innovation or entry, the Agencies may use anticipated future prices as the benchmark for
the test. If prices might fall absent the merger due to the breakdown of pre-merger coordination, the
Agencies may use those lower prices as the benchmark for the test. In some cases, the techniques
employed by the Agencies to implement the hypothetical monopolist test focus on the difference in
incentives between pre-merger firms and the hypothetical monopolist and do not require specifying
the benchmark prices.
The SSNIP is intended to represent a "small but significant" increase in the prices charged by firms in
the candidate market for the value they contribute to the products or services used by customers. This
properly directs attention to the effects of price changes commensurate with those that might result
from a significant lessening of competition caused by the merger. This methodology is used because
normally it is possible to quantify "small but significant" adverse price effects on customers and
analyze their likely reactions, not because price effects are more important than non-price effects.
The Agencies most often use a SSNIP of five percent of the price paid by customers for the products
or services to which the merging finns contribute value. However, what constitutes a "small but
significant" increase in price, commensurate with a significant loss of competition caused by the
merger, depends upon the nature of the industry and the merging finns' positions in it, and the
Agencies may accordingly use a price increase that is larger or smaller than five percent. Where
explicit or implicit prices for the films' specific contribution to value can be identified with
reasonable clarity, the Agencies may base the SSNIP on those prices.
Example 8: In a merger between two oil pipelines, the SSNIP would be based on the price charged for
transporting the oil, not on the price of the oil itself. If pipelines buy the oil at one end and sell it at the other, the
price charged for transpo11ing the oil is hnplicit, equal to the difference between the price paid for oil at the input
end and the price charged for oil at the output end. The relevant product sold by the pipelines is better described
as "pipeline transportation of oil fron1 point A to point B" than as ..oil at point B."

5

Market definition for the evaluation ofnon-n1erger antitrust concerns such as n1onopolization or lhcilitating practices
will differ in this respect if the effects resulting from the conduct of concern are already occurring at the time of
evaluation.
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Exan1p/e 9: In a n1erger between two finns that install co1nputers purchased frotn third parties, the SSNIP would
be based on their fees, not on the price of installed computers. If these finns purchase the co1nputers rind chrirge
their custo1ners one package price, the hnplicit in.stnllation fee is equal to the package charge to custo1ners less
the price of the co1nputers.

Exa111ple 10: In Exa111ple 9, suppose that the prices paid by the inerging finns to purchase co1nputers are opaque,
but account for at least ninety-five percent of the prices they charge for installed co1nputers, \Vith profits or
implicit fees making up five percent of those prices at most. A five percent SSNIP on the total price paid by
cusron1ers \vould at least double those fees or profits. Even if that \vould be unprofitable for a hypothetical
monopolist, a significant increase in fees 1night \veil be profitable. If the SSNIP is based on the total price paid
by custon1ers 1 a lower percentage \Vi II be used.

4.1.3

Implementing the Hypothetical Monopolist Test

The hypothetical monopolist's incentive to raise prices depends both on the extent to which
customers would likely substitute away from the products in the candidate market in response to such
a price increase and on the profit margins earned on those products. The profit margin on incremental
units is the difference between price and incremental cost on those units. The Agencies often estimate
incremental costs, for example using merging parties' documents or data the merging pmties use to
make business decisions. Incremental cost is measured over the change in output that would be
caused by the price increase under consideration.
In considering customers' likely responses to higher prices, the Agencies take into account any
reasonably available and reliable evidence, including, but not limited to:
•

how customers have shifted purchases in the past in response to relative changes in price or
other terms and conditions;

•

information from buyers, including surveys, concerning how they would respond to price
changes;

•

the conduct of industry participants, notably:
o

sellers' business decisions or business documents indicating sellers' infonned beliefs
concerning how customers would substitute among products in response to relative
changes in price;

o

industry patticipants' behavior in tracking and responding to price changes by some or all
rivals;

•

objective infonnation about product characteristics and the costs and delays of switching
products, especially switching from products in the candidate market to products outside the
candidate market;

•

the percentage of sales lost by one product in the candidate market, when its price alone rises,
that is recaptured by other products in the candidate market, with a higher recapture
percentage making a price increase more profitable for the hypothetical monopolist;

•

evidence from other industry participants, such as sellers of complementary products;
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•

legal or regulatory requirements; and

•

the influence of downstream competition faced by customers in their output markets.

When the necessary data are available, the Agencies also may consider a "critical loss analysis" to
assess the extent to which it con-oborates inferences drawn from the evidence noted above. Critical
loss analysis asks whether imposing at least a SSNlP on one or more products in a candidate market
would raise or lower the hypothetical monopolist's profits. While this "breakeven" analysis differs
from the profit-maximizing analysis called for by the hypothetical monopolist test in Section 4.1.1,
merging parties sometimes present this type of analysis to the Agencies. A price increase raises
profits on sales made at the higher price, but this will be offset to the extent customers substitute
away from products in the candidate market. Critical loss analysis compares the magnitude of these
two offsetting effects resulting from the price increase. The "critical loss" is defined as the number of
lost unit sales that would leave profits unchanged. The "predicted loss" is defined as the number of
unit sales that the hypothetical monopolist is predicted to lose due to the price increase. The price
increase raises the hypothetical monopolist's profits ifthe predicted loss is less than the critical loss.
The Agencies consider all of the evidence of customer substitution noted above in assessing the
predicted loss. The Agencies require that estimates of the predicted loss be consistent with that
evidence, including the pre-merger margins of products in the candidate market used to calculate the
critical loss. Unless the firms are engaging in coordinated interaction (see Section 7), high pre-merger
margins normally indicate that each firm's product individually faces demand that is not highly
sensitive to price. 6 Higher pre-merger margins thus indicate a smaller predicted loss as well as a
smaller critical loss. The higher the pre-merger margin, the smaller the recapture percentage
necessary for the candidate market to satisfy the hypothetical monopolist test.
Even when the evidence necessary to perfonn the hypothetical monopolist test quantitatively is not
available, the conceptual framework of the test provides a useful methodological tool for gathering
and analyzing evidence pertinent to customer substitution and to market definition. The Agencies
follow the hypothetical monopolist test to the extent possible given the available evidence, bearing in
mind that the ultimate goal of market definition is to help determine whether the merger may
substantially lessen competition.

4.1.4

Product Market Definition with Targeted Customers

If a hypothetical monopolist could profitably target a subset of customers for price increases, the
Agencies may identify relevant markets defined around those targeted customers, to whom a
hypothetical monopolist would profitably and separately impose at least a SSNIP. Markets to serve
targeted customers are also known as price discrimination markets. In practice, the Agencies identify
price discrimination markets only where they believe there is a realistic prospect of an adverse
competitive effect on a group of targeted customers.
E:~an1ple J1: Glass containers have 1nany uses. In response lo a price increase for glass containers, soine users
would substitute substantially to plastic or metal containers, but baby food 111anufacturers would not. If a

6

While 1nargins are irnportant for ilnple1nenting the hypothetical 1nonopolist test, high 1nargins are not in the1nselves
of antitrust concern.
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hypothetical 1nonopolist could price separately and liinit arbitrage, baby food 1nanufacturers \vould be vulnerable
to a targeted increase in the price of glass containers. The Agencies could define a distinct inarket for glass
containers used to package baby food.

The Agencies also often consider markets for targeted customers when prices are individually
negotiated and suppliers have information about customers that would allow a hypothetical
monopolist to identify customers that are likely to pay a higher price for the relevant product. If
prices are negotiated individually with customers, the hypothetical monopolist test may suggest
relevant markets that are as narrow as individual customers (see also Section 6.2 on bargaining and
auctions). Nonetheless, the Agencies often define markets for groups of targeted customers, i.e., by
type of customer, rather than by individual customer. By so doing, the Agencies are able to rely on
aggregated market shares that can be more helpful in predicting the competitive effects of the merger.

4.2

Geographic Market Definition

The arena of competition affected by the merger may be geographically bounded if geography limits
some customers' willingness or ability to substitute to some products, or some suppliers' willingness
or ability to serve some customers. Both supplier and customer locations can affect this. The
Agencies apply the principles of market definition described here and in Section 4.1 to define a
relevant market with a geographic dimension as well as a product dimension.
The scope of geographic markets often depends on transportation costs. Other factors such as
language, regulation, tariff and non-tariff trade bal1'iers, custom and familiarity, reputation, and
service availability may impede long-distance or international transactions. The competitive
significance of foreign fi1111s may be assessed at various exchange rates, especially if exchange rates
have fluctuated in the recent past.
In the absence of price discrimination based on customer location, the Agencies no11nally define
geographic markets based on the locations of suppliers, as explained in subsection 4.2.1. In other
cases, notably if price discrimination based on customer location is feasible as is often the case when
delivered pricing is commonly used in the indust1y, the Agencies may define geographic markets
based on the locations of customers, as explained in subsection 4.2.2.

4.2.J

Geographic Markets Based on the Locations ofSuppliers

Geographic markets based on the locations of suppliers encompass the region from which sales are
made. Geographic markets of this type often apply when customers receive goods or services at
suppliers' locations. Competitors in the market are firms with relevant production, sales, or service
facilities in that region. Some customers who buy from these firms may be located outside the
boundaries of the geographic market.
The hypothetical monopolist test requires that a hypothetical profit-maximizing firm that was the
only present or future producer of the relevant product(s) located in the region would impose at least
a SSNIP from at least one location, including at least one location of one of the merging firms. In this
exercise the terms of sale for all products produced elsewhere are held constant. A single firm may
operate in a number of different geographic markets, even for a single product.
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Exan1p/e 12: The tnerging parties both have 1nanufacturing plants in City X. The relevant product is expensive to
transport and suppliers price their products for pickup at their locations. Rival plants are so111e distance away in
City Y. A hypothetical monopolist controlling all plants in City X could profitably impose a SSNIP at these

plants. Co1npetitio11fron11nore distant plants would not defeat the price increase because supplies coining froru
n1ore distant plants require expensive transportation. The relevant geographic n1arket is defined around the plants
inCityX.

When the geographic market is defined based on supplier locations, sales made by suppliers located
in the geographic market are counted, regardless of the location of the customer maldng the purchase.
In considering likely reactions of customers to price increases for the relevant product(s) imposed in a
candidate geographic market, the Agencies consider any reasonably available and reliable evidence,
including:
•

how customers have shifted purchases in the past between different geographic locations in
response to relative changes in price or other terms and conditions;

•

the cost and difficulty of transporting the product (or the cost and difficulty of a customer
traveling to a seller's location), in relation to its price;

•

whether suppliers need a presence near customers to provide service or support;

•

evidence on whether sellers base business decisions on the prospect of customers switching
between geographic locations in response to relative changes in price or other competitive
variables;

•

the costs and delays of switching from suppliers in the candidate geographic market to
suppliers outside the candidate geographic market; and

•

the influence of downstream competition faced by customers in their output markets.

4.2.2

Geographic Markets Based on the Locations of Customers

When the hypothetical monopolist could discriminate based on customer location, the Agencies may
define geographic markets based on the locations of targeted customers. 7 Geographic markets of this
type often apply when suppliers deliver their products or services to customers' locations.
Geographic markets of this type encompass the region into which sales are made. Competitors in the
market are firms that sell to customers in the specified region. Some suppliers that sell into the
relevant market may be located outside the boundaries of the geographic market.
The hypothetical monopolist test requires that a hypothetical profit-maximizing firm that was the
only present or future seller of the relevant product(s) to customers in the region would impose at
least a SSNIP on some customers in that region. A region forms a relevant geographic market if this
price increase would not be defeated by substitution away from the relevant product or by arbitrage,

For custo1ners operating in multiple locations, only those custo1ner locations \Vithin the targeted zone are included in
the market.
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e.g., customers in the region travelling outside it to purchase the relevant product. In this exercise, the
terms of sale for products sold to all customers outside the region are held constant.
Exa111ple 13: Custo1ners require local sales and support. Suppliers have sales and service operations in 1nany

geographic areas and cnn discrhninate based on custo1ner location. The geographic 1narket can be defined around
the locations of custon1ers.
Exa111ple 14: Each merging firm has a single n1anufacturing plant and delivers the relevant product to customers
in City X and in City Y. The relevant product is expensive to tran.sport. The n1erging finns' plants are by far the
closest to City X, but no closer to City Y than are nun1erous rival plants. This fact pattern suggests that
customers in City X 111ay be han11ed by the inerger even if customers in City Y are not. For that reason, the
Agencies consider a relevant geographic tnarket defined around custo111ers in City X. Such a 1narket could be
defined even if the region around the merging firn1s' plants would not be a relevant geographic market defined
based on the location of sellers because a hypothetical monopolist controlling all plants in that region would find
a SSNIP imposed on all of its customers unprofitable due to the loss of sales to customers in City Y.

When the geographic market is defined based on customer locations, sales made to those customers
are counted, regardless of the location of the supplier making those sales.
Exanrple 15: Custo1ners in the United States 111ust use products approved by U.S. regulators. Foreign custo111ers
use products not approved by U.S. regulators. The relevant product market consists of products approved by U.S.
regulators. The geographic n1arket is defined around U.S. custotners. Any sales 1nade to U.S. custo1uers by
foreign suppliers are included in the 1narket, and those foreign suppliers are pa1ticipanls in the U.S. n1a1·ket even
though located outside it.

5.

Market Participants, Market Shares, and Market Concentration

The Agencies normally consider measures of market shares and market concentration as patt of their
evaluation of competitive effects. The Agencies evaluate market shares at1d concentration in
conjunction with other reasonably available and reliable evidence for the ultimate purpose of
determining whether a merger may substantially lessen competition.
Market shares can directly influence firms' competitive incentives. For example, if a price reduction
to gain new customers would also apply to a firm's existing customers, a finn with a large market
share may be more reluctant to implement a price reduction than one with a small share. Likewise, a
film with a large market share may not feel pressure to reduce price even if a smaller rival does.
Market shares also can reflect finns' capabilities. For example, a firm with a large market share may
be able to expand output rapidly by a larger absolute amount than can a small firm. Similarly, a large
market share tends to indicate low costs, an attractive product, or both.

5.1

Market Participants

All firms that currently earn revenues in the relevant market are considered market participants.
Vertically integrated finns are also included to the extent that their inclusion accurately reflects their
competitive significance. Firms not cunently earning revenues in the relevant market, but that have
committed to entering the market in the near future, are also considered market participants.
Firms that are not current producers in a relevant market, but that would ve1y likely provide rapid
supply responses with direct competitive impact in the event ofa SSNIP, without inctming
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significant sunk costs, are also considered market participants. These firms are termed "rapid
entrants." Sunk costs are entry or exit costs that cannot be recovered outside the relevant market.
Entry that would take place more slowly in response to adverse competitive effects, or that requires
firms to incur significant sunk costs, is considered in Section 9.
Firms that produce the relevant product but do not sell it in the relevant geographic market may be
rapid entrants. Other things equal, such firms are most likely to be rapid entrants if they are close to
the geographic market.
Exa1nple 16; Fann A grows to1natoes half\vay between Cities X and Y. Currently, it ships its to111atoes to City X
because prices there are two percent higher. Previously it has varied the destination of its shipn1ents in response
to s111all price variations. Fann A \Vould likely be a rapid entrant participant in a 111arket for ton1atoes in City Y.
Exa111p/e 17: Film B has bid multiple tin1es to supply 1uilk to School District S, and actually supplies 111ilk to
schools in so1ne adjacent areas. It has never,von a bid in School District S, but is well qualified to serve that

district and has often nearly won. Finn B would be counted as a rapid entrant in a 111arket for school 1nilk in
School District S,

More generally, if the relevant market is defined around targeted customers, firms that produce
relevant products but do not sell them to those customers may be rapid entrants if they can easily and
rapidly begin selling to the targeted customers.
Firms that clearly possess the necessary assets to supply into the relevant market rapidly may also be
rapid entrants. In markets for relatively homogeneous goods where a supplier's ability to compete
depends predominantly on its costs and its capacity, and not on other factors such as experience or
reputation in the relevant market, a supplier with efficient idle capacity, or readily available "swing"
capacity currently used in adjacent markets that can easily and profitably be shifted to serve the
relevant market, may be a rapid entrant. 8 However, idle capacity may be inefficient, and capacity
used in adjacent markets may not be available, so a firm's possession of idle or swing capacity alone
does not make that firm a rapid entrant.

5.2

Market Shares

The Agencies nmmally calculate market shares for all finns that currently produce products in the
relevant market, subject to the availability of data. The Agencies also calculate market shares for
other market participants if this can be done to reliably reflect their competitive significance.
Market concentration and market share data are no1mally based on historical evidence. However,
recent or ongoing changes in market conditions may indicate that the current market share of a
particular firm either understates or overstates the finn's future competitive significance. The
Agencies consider reasonably predictable effects of recent or ongoing changes in market conditions
when calculating and interpreting market share data. For example, if a new technology that is
important to long-tenn competitive viability is available to other firms in the market, but is not
available to a paiticular finn, the Agencies may conclude that that firm's historical market share

8

If this type of supply side substitution is nearly universal a1nong the firn1s selling one or tnore ofa group of products,
the Agencies n1ay use an aggregate description of 1narkets for those products as a 111atter of convenience.
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overstates its future competitive significance. The Agencies may project historical market shares into
the foreseeable future when this can be done reliably.
The Agencies measure market shares based on the best available indicator of firms' future
competitive significance in the relevant market. This may depend upon the type of competitive effect
being considered, and on the availability of data. Typically, annual data are used, but where
individual transactions are large and infrequent so annual data may be unrepresentative, the Agencies
may measure market shares over a longer period of time.
In most contexts, the Agencies measure each finn's market share based on its actual or projected
revenues in the relevant market. Revenues in the relevant market tend to be the best measure of
attractiveness to customers, since they reflect the real-world ability of firms to surmount all of the
obstacles necessa1y to offer products on terms and conditions that are attractive to customers. In cases
where one unit of a low-priced product can substitute for one unit of a higher-priced product, unit
sales may measure competitive significance better than revenues. For example, a new, much less
expensive product may have great competitive significance if it substantially erodes the revenues
earned by older, higher-priced products, even if it earns relatively few revenues. In cases where
customers sign long-term contracts, face switching costs, or tend to re-evaluate their suppliers only
occasionally, revenues earned from recently acquired customers may better reflect the competitive
significance of suppliers than do total revenues.
In markets for homogeneous products, a firm's competitive significance may derive principally from
its ability and incentive to rapidly expand production in the relevant market in response to a price
increase or output reduction by others in that market. As a result, a firm's competitive significance
may depend upon its level ofreadily available capacity to serve the relevant market if that capacity is
efficient enough to make such expansion profitable. In such markets, capacities or reserves may
better reflect the future competitive significance of suppliers than revenues, and the Agencies may
calculate market shares using those measures. Market participants that are not current producers may
then be assigned positive market shares, but only if a measure of their competitive significance
properly comparable to that of current producers is available. When market shares are measured
based on films' readily available capacities, the Agencies do not include capacity that is committed
or so profitably employed outside the relevant market, or so high-cost, that it would not likely be used
to respond to a SSNIP in the relevant market.
Exan1ple 18: The geographic mnrket is defined around custo111ers in the United States. Finn X produces the
relevant product outside the United States, and n1ost of its sales are 1nade to custotners outside the United States.
In most contexts, Finn X's 1narket share will be based on its sales to U.S. custorners, not its total sales or total
capacity. ffowever, if the relevant product is ho1nogeneous, and if Finn X \VOuld significantly expand sales to
U.S. custo111ers rapidly and without incu1Ting significant sunk costs in response to a SSNIP, the Agencies 1nay
base Fitm X's market share on its readily available capacity to serve U.S. custo1ners.

When the Agencies define markets serving targeted customers, these same principles are used to
measure market shares, as they apply to those customers. In most contexts, each firn1' s market share
is based on its actual or projected revenues from the targeted customers. However, the Agencies may
instead measure market shares based on revenues from a broader group of customers if doing so
would more accurately reflect the competitive significance of different suppliers in the relevant
market. Revenues earned from a broader group of customers may also be used when better data are
thereby available.
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5.3

Market Concentration

Market concentration is often one useful indicator oflikely competitive effects of a merger. In
evaluating market concentration, the Agencies consider both the post-merger level of market
concentration and the change in concentration resulting from a merger. Market shares may not fully
reflect the competitive significance of firms in the market or the impact ofa merger. They are used in
conjunction with other evidence of competitive effects. See Sections 6 and 7.
In analyzing mergers between an incumbent and a recent or potential entrant, to the extent the
Agencies use the change in concentration to evaluate competitive effects, they will do so using
projected 111arket shares. A merger between an incumbent and a potential entrant can raise significant
competitive concerns. The lessening of competition resulting from such a merger is more likely to be
substantial, the larger is the market share of the incumbent, the greater is the competitive significance
of the potential entrant, and the greater is the competitive threat posed by this potential entrant
relative to others.
The Agencies give more weight to market concentration when market shares have been stable over
time, especially in the face of historical changes in relative prices or costs. If a firm has retained its
market share even after its price has increased relative to those of its rivals, that fim1 already faces
limited co111petitive constraints, making it less likely that its remaining rivals will replace the
competition lost if one of that finn's important rivals is eliminated due to a merger. By contrast, even
a highly concentrated 111arket can be very competitive if market shares fluctuate substantially over
short periods of time in response to changes in competitive offerings. However, if competition by one
of the merging firms has significantly contributed to these fluctuations, perhaps because it has acted
as a maverick, the Agencies will consider whether the merger will enhance market power by
combining that firm with one of its significant rivals.
The Agencies may measure market concentration using the number of significant competitors in the
market. This measure is most useful when there is a gap in market share between significant
competitors and smaller rivals or when it is difficult to measure revenues in the relevant market. The
Agencies also may consider the combined market share of the merging firms as an indicator of the
extent to which others in the market may not be able readily to replace competition between the
merging firms that is lost through the merger.
The Agencies often calculate the Herfindahl-Hirschman Index ("HHI") of market concentration. The
HHI is calculated by summing the squares of the individual firms' market shares,9 and thus gives
proportionately greater weight to the larger market shares. When using the HHI, the Agencies

'

For exan1ple, a market consisting of four firius with inarket shares of thirty percent, thirty percent, twenty percent,
and twenty percent has an HHI of2600 (30'+ 302 + 20' + 202 ~ 2600). The HHI ranges from 10,000 (in the case of a
pure 1nonopoly) to a nutnber approaching zero (in the case of an ato1nistic rnarket). Although it is desirable to include
nil finns in the calculation, lack of infonnation about finns with s1nall shares is not critical because such finus do not
affect the HHI significantly.
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consider both the post-merger level of the HHI and the increase in the I-IHI resulting from the merger.
The increase in the HHI is equal to twice the product of the market shares of the merging firms. 10
Based on their experience, the Agencies generally classify markets into three types:
•

Unconcentrated Markets: HHI below 1500

•

Moderately Concentrated Markets: HHI between 1500 and 2500

•

Highly Concentrated Markets: HHI above 2500

The Agencies employ the following general standards for the relevant markets they have defined:

•

Small Change in Concentration: Mergers involving an increase in the HHI of less than JOO
points are unlikely to have adverse competitive effects and ordinarily require no further
analysis.

•

Unconcentrated Markets: Mergers resulting in unconcentrated markets are unlikely to have
adverse competitive effects and ordinarily require no further analysis.

•

Moderately Concentrated Markets: Mergers resulting in moderately concentrated markets that
involve an increase in the HHI of more than JOO points potentially raise significant
competitive concems and often wmTBnt scrutiny.

•

Highly Concentrated Markets: Mergers resulting in highly concentrated markets that involve
an increase in the I-IHI of between 100 points and 200 points potentially raise significant
competitive concerns and often warrant scrutiny. Mergers resulting in highly concentrated
markets that involve an increase in the HHI of more than 200 points will be presumed to be
likely to enhance market power. The presumption may be rebutted by persuasive evidence
showing that the merger is unlikely to enhance market power.

The purpose of these thresholds is not to provide a rigid screen to separate competitively benign
mergers from anticompetitive ones, although high levels of concentration do raise concerns. Rather,
they provide one way to identify some mergers unlikely to raise competitive concerns and some
others for which it is particularly important to examine whether other competitive factors confinn,
reinforce, or counteract the potentially hannful effects of increased concentration. The higher the
post-merger HHI and the increase in the HHI, the greater are the Agencies' potential competitive
concerns and the greater is the likelihood that the Agencies will request additional information to
conduct their analysis.

1
'

For example, the merger of firms with shares of five percent and ten percent of the market would increase the HHl by
100 (5 x IO x 2 = 100).
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6.

Unilateral Effects

The elimination of competition between two firms that results from their merger may alone constitute
a substantial lessening of competition. Such unilateral effects are most apparent in a merger to
monopoly in a relevant market, but are by no means limited to that case. Whether cognizable
efficiencies resulting from the merger are likely to reduce or reverse adverse unilateral effects is
addressed in Section l 0.
Several common types of unilateral effects are discussed in this section. Section 6.1 discusses
unilateral price effects in markets with differentiated products. Section 6.2 discusses unilateral effects
in markets where sellers negotiate with buyers or prices are determined through auctions. Section 6.3
discusses unilateral effects relating to reductions in output or capacity in markets for relatively
homogeneous products. Section 6.4 discusses unilateral effects arising from diminished innovation or
reduced product variety. These effects do not exhaust the types of possible unilateral effects; for
example, exclusionary unilateral effects also can arise.
A merger may result in different unilateral effects along different dimensions of competition. For
example, a merger may increase prices in the short term but not raise longer-term concerns about
innovation, either because rivals will provide sufficient innovation competition or because the merger
will generate cognizable research and development efficiencies. See Section 10.

6.1

Pricing of Differentiated Products

In differentiated product industries, some products can be very close substitutes and compete strongly
with each other, while other products are more distant substitutes and compete less strongly. For
example, one high-end product may compete much more directly with another high-end product than
with any low-end product.
A merger between firms selling differentiated products may diminish competition by enabling the
merged firm to profit by unilaterally raising the price of one or both products above the pre-merger
level. Some of the sales lost due to the price rise will merely be diverted to the product of the merger
partner and, depending on relative margins, capturing such sales loss through merger may make the
price increase profitable even though it would not have been profitable prior to the merger.
The extent of direct competition between the products sold by the merging parties is central to the
evaluation of unilateral price effects. Unilateral price effects are greater, the more the buyers of
products sold by one merging fitm consider products sold by the other merging finn to be their next
choice. The Agencies consider any reasonably available and reliable information to evaluate the
extent of direct competition between the products sold by the merging firms. This includes
documentary and testimonial evidence, win/loss reports and evidence from discount approval
processes, customer switching patterns, and customer surveys. The types of evidence relied on often
overlap substantially with the types of evidence of customer substitution relevant to the hypothetical
monopolist test. See Section 4.1.1.
Substantial unilateral price elevation post-merger for a product formerly sold by one of the merging
fitms normally requires that a significant fraction of the customers purchasing that product view

20

products formerly sold by the other merging fim1 as their next-best choice. However, unless premerger margins between price and incremental cost are low, that significant fraction need not
approach a majority. For this purpose, incremental cost is measured over the change in output that
would be caused by the price change considered. A merger may produce significant unilateral effects
for a given product even though ma11y more sales are diverted to products sold by non-merging finns
than to products previously sold by the merger partner.
Exa111p/e 19: In Exa1nple 5, the tnerged entity controlling Product's A and B would raise prices ten percent, given
the product offerings and prices ofother !inns. In that example, one-third of the sales lost by Product A when its

price alone is raised are diverted to Product B. Further analysis is required to account for repositioning, en1ry,
and efficiencies.

In some cases, the Agencies may seek to quantify the extent of direct competition between a product
sold by one merging firm and a second product sold by the other merging firm by estimating the
diversion ratio from the first product to the second product. The diversion ratio is the fraction of unit
sales lost by the first product due to an increase in its price that would be diverted to the second
product. Diversion ratios between products sold by one merging firm and products sold by the other
merging finn can be very infom1ative for assessing unilateral price effects, with higher diversion
ratios indicating a greater likelihood of such effects. Diversion ratios between products sold by
merging firms and those sold by non-merging firms have at most secondary predictive value.
Adverse unilateral price effects can arise when the merger gives the merged entity an incentive to
raise the price of a product previously sold by one merging fim1 and thereby divert sales to products
previously sold by the other merging film, boosting the profits on the latter products. Taking as given
other prices and product offerings, that boost to profits is equal to the value to the merged firm of the
sales diverted to those products. The value of sales di vetted to a product is equal to the number of
units diverted to that product multiplied by the margin between price and incremental cost on that
product. In some cases, where sufficient information is available, the Agencies assess the value of
diverted sales, which can serve as an indicator of the upward pricing pressure on the first product
resulting from the merger. Diagnosing unilateral price effects based on the value of di vetted sales
need not rely on market definition or the calculation of market shares and concentration. The
Agencies rely much more on the value of diverted sales than on the level of the HHI for diagnosing
unilateral price effects in markets with differentiated products. If the value of diverted sales is
proportionately small, significant unilateral price effects are unlikely. 1t
Where sufficient data are available, the Agencies may construct economic models designed to
quantify the unilateral price effects resulting from the merger. These models often include
independent price responses by non-merging firms. They also can incorporate merger-specific
efficiencies. These merger simulation methods need not rely on market definition. The Agencies do
not treat merger simulation evidence as conclusive in itself, and they place more weight on whether
their merger simulations consistently predict substantial piice increases than on the precise prediction
of any single simulation.

II

For this purpose, the value of diverted sales is n1easured in proportion to the lost revenues attributable to lhe
reduction in unit sales resulting fro1n the price increase. Those lost revenues equal the reduction in the ntnnber of
units sold of that product inultiplied by that product's price.

21

A merger is unlikely to generate substantial unilateral price increases if non-merging patties offer
very close substitutes for the products offered by the merging firms. In some cases, non-merging
films may be able to reposition their products to offer close substitutes for the products offered by the
merging firms. Repositioning is a supply-side response that is evaluated much like entry, with
consideration given to timeliness, likelihood, and sufficiency. See Section 9. The Agencies consider
whether repositioning would be sufficient to deter or counteract what otherwise would be significant
anticompetitive unilateral effects from a differentiated products merger.

6.2

Bargaining and Auctions

In many industries, especially those involving intennediate goods and services, buyers and sellers
negotiate to dete1mine prices and other tenns of trade. In that process, buyers commonly negotiate
with more than one seller, and may play sellers off against one another. Some highly structured forms
of such competition are known as auctions. Negotiations often combine aspects of an auction with
aspects of one-on-one negotiation, although pure auctions are sometimes used in government
procurement and elsewhere.
A merger between two competing sellers prevents buyers from playing those sellers off against each
other in negotiations. This alone can significantly enhance the ability and incentive of the merged
entity to obtain a result more favorable to it, and less favorable to the buyer, than the merging firms
would have offered separately absent the merger. The Agencies analyze unilateral effects of this type
using similar approaches to those described in Section 6.1.
Anticompetitive unilateral effects in these settings are likely in proportion to the frequency or
probability with which, prior to the merger, one of the merging sellers had been the runner-up when
the other won the business. These effects also are likely to be greater, the greater advantage the
runner-up merging finn has over other suppliers in meeting customers' needs. These effects also tend
to be greater, the more profitable were the pre-merger winning bids. All of these factors are likely to
be small if there are many equally placed bidders.
The mechanisms of these anticompetitive unilateral effects, and the indicia of their likelihood, differ
somewhat according to the bargaining practices used, the at1ction format, and the sellers' information
about one another's costs and about buyers' preferences. For example, when the merging sellers are
likely to know which buyers they are best and second best placed to serve, any anticompetitive
unilateral effects are apt to be targeted at those buyers; when sellers are less well informed, such
effects are more apt to be spread over a broader class of buyers.

6.3

Capacity and Output for Homogeneous Products

In markets involving relatively undifferentiated products, the Agencies may evaluate whether the
merged firm will find it profitable unilaterally to suppress output and elevate the market price. A firm
may leave capacity idle, refrain from building or obtaining capacity that would have been obtained
absent the merger, or eliminate pre-existing production capabilities. A firm may also divert the use of
capacity away from one relevant market and into another so as to raise the price in the former market.
The competitive analyses of these alternative modes of output suppression may differ.
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A unilateral output suppression strategy is more likely to be profitable when (1) the merged firm's
market share is relatively high; (2) the share of the merged firm's output already committed for sale
at prices unaffected by the output suppression is relatively low; (3) the margin on the suppressed
output is relatively low; (4) the supply responses ofrivals are relatively small; and (5) the market
elasticity of demand is relatively low.
A merger may provide the merged firm a larger base of sales on which to benefit from the resulting
price rise, or it may eliminate a competitor that otherwise could have expanded its output in response
to the price rise.
Exa111ple 20: Fir111s A and B both produce an industrial co1nn1odity and propose to 1nerge. The den1nnd for this
co1n111odity is insensitive to price. Firm A is the rnarket leader. Finn B produces substantial output, but its
operating margins are low because it operates high-cost plants. The other suppliers are operating very near
capacity. The merged fi1n1 has an incentive to reduce output at the high-cost plants, perhaps shutting down so1ne
of that capacity, thus driving up the price it receives on the remainder of its output. The tnerger hanns Cl1Sto111ers,
notwithstanding that the merged firn1 shifts some output from high-cost plants to lo\v-cost plants.

In some cases, a merger between a finn with a substantial share of the sales in the market and a finn
with significant excess capacity to serve that market can make an output suppression strategy
profitable. 12 This can occur even ifthe finn with the excess capacity has a relatively small share of
sales, ifthat film's ability to expand, and thus keep price from rising, has been making an output
suppression strategy unprofitable for the finn with the larger market share.

6.4

Innovation and Product Variety

Competition often spurs firms to innovate. The Agencies may consider whether a merger is likely to
diminish innovation competition by encouraging the merged finn to curtail its innovative efforts
below the level that would prevail in the absence of the merger. That curtailment of innovation could
take the form ofreduced incentive to continue with an existing product-development effort or
reduced incentive to initiate development of new products.
The first of these effects is most likely to occur if at least one of the merging firms is engaging in
effo1ts to introduce new products that would capture substantial revenues from the other merging
firm. The second, longer-run effect is most likely to occur ifat least one of the merging firms has
capabilities that are likely to lead it to develop new products in the future that would capture
substantial revenues from the other merging firm. The Agencies therefore also consider whether a
merger will diminish innovation competition by combining two of a very small number of firms with
the strongest capabilities to successfully im1ovate in a specific direction.
The Agencies evaluate the extent to which successful innovation by one merging firm is likely to take
sales from the other, and the extent to which post-merger incentives for future innovation will be
lower than those that would prevail in the absence of the merger. The Agencies also consider whether
the merger is likely to enable innovation that would not otherwise take place, by bringing together

12

Such a n1erger also can cause adverse coordinated effects, especially if the acquired finn with excess capacity \Vas
disrupting effective coordination.
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complementary capabilities that cannot be otherwise combined or for some other merger-specific
reason. See Section 10.
The Agencies also consider whether a merger is likely to give the merged firm an incentive to cease
offering one of the relevant products sold by the merging parties. Reductions in variety following a
merger may or may not be anticompetitive. Mergers can lead to the efficient consolidation of
products when variety offers little in value to customers. In other cases, a merger may increase
variety by encouraging the merged firm to reposition its products to be more differentiated from one
another.
If the merged finn would withdraw a product that a significant number of customers strongly prefer
to those products that would remain available, this can constitute a hann to customers over and above
any effects on the price or quality of any given product. If there is evidence of such an effect, the
Agencies may inquire whether the reduction in variety is largely due to a loss of competitive
incentives attributable to the merger. An anticompetitive incentive to eliminate a product as a result
of the merger is greater and more likely, the larger is the share of profits from that product coming at
the expense of profits from products sold by the merger paitner. Where a merger substantially
reduces competition by bringing two close substitute products under common ownership, and one of
those products is eliminated, the merger will often also lead to a price increase on the remaining
product, but that is not a necessary condition for anticompetitive effect.
Exa111ple 21: Finn A sells a high-end product at a pre1niu111 price. Fir111 B sells a tnid-range pro duel at a Jo\ver
price, serving custo1ners who are more price sensitive. Several other finns have low~end products. Finns A and
B together have a large share of the relevant 1narket. Finn A proposes to acquire Finn Band discontinue Finn
B's product. Firm A expects to retain most of Firm B's customers. Firm A may not fmd it profitable to raise the
price of its high-end product after the rnerger, because doing so would reduce its ability to retain Finn B's 1nore
price-sensitive customers. The Agencies may conclude that the \Vithdrawal of Fhm B's product results from a
loss of co111petitio11 and n1aterially hanns customers.

7.

Coordinated Effects

A merger may diminish competition by enabling or encouraging post-merger coordinated interaction
among firms in the relevant market that hanns customers. Coordinated interaction involves conduct
by multiple finns that is profitable for each of them only as a result of the accommodating reactions
of the others. These reactions can blunt a finn's incentive to offer customers better deals by
undercutting the extent to which such a move would win business away from rivals. They also can
enhance a finn's incentive to raise prices, by assuaging the fear that such a move would lose
customers to rivals.
Coordinated interaction includes a range of conduct. Coordinated interaction can involve the explicit
negotiation of a common understanding of how films will compete or refrain from competing. Such
conduct typically would itself violate the antitrust laws. Coordinated interaction also can involve a
similar common understanding that is not explicitly negotiated but would be enforced by the
detection and punishment of deviations that would undennine the coordinated interaction.
Coordinated interaction alternatively can involve parallel accommodating conduct not pursuant to a
prior understanding. Parallel accommodating conduct includes situations in which each rival's
response to competitive moves made by others is individually rational, and not motivated by
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retaliation or deterrence nor intended to sustain an agreed-upon market outcome, but nevertheless
emboldens price increases and weakens competitive incentives to reduce prices or offer customers
better te1ms. Coordinated interaction includes conduct not otherwise condemned by the antitrust
laws.
The ability ofrival films to engage in coordinated conduct depends on the strength and predictability
ofrivals' responses to a price change or other competitive initiative. Under some circumstances, a
merger can result in market concentration sufficient to strengthen such responses 01· enable multiple
fim1s in the market to predict them more confidently, thereby affecting the competitive incentives of
multiple films in the market, not just the merged firm.

7.1

Impact of Merger on Coordinated Interaction

The Agencies examine whether a 111erger is likely to change the manner in which market participants
interact, inducing substantially more coordinated interaction. The Agencies seek to identify how a
111erger might significantly weaken competitive incentives through an increase in the strength, extent,
or likelihood of coordinated conduct. There are, however, numerous forms of coordination, and the
risk that a merger will induce adverse coordinated effects may not be susceptible to quantification or
detailed proof. Therefore, the Agencies evaluate the risk of coordinated effects using measures of
market concentration (see Section 5) in conjunction with an assessment of whether a market is
vulnerable to coordinated conduct. See Section 7.2. The analysis in Section 7.2 applies to moderately
and highly concentrated markets, as unconcentrated markets are unlikely to be vulnerable to
coordinated conduct.
Pursuant to the Clayton Act's incipiency standard, the.Agencies may challenge mergers that in their
judgment pose a real danger of harm tlu·ough coordinated effects, even without specific evidence
showing precisely how the coordination likely would take place. The Agencies are likely to challenge
a merger ifthe following three conditions are all met: (!)the merger would significantly increase
concentration and lead to a moderately or highly concentrated market; (2) that market shows signs of
vulnerability to coordinated conduct (see Section 7.2); and (3) the Agencies have a credible basis on
which to conclude that the merger may enhance that vulnerability. An acquisition eliminating a
111averick fnm (see Section 2.1.5) in a market vulnerable to coordinated conduct is likely to cause
adverse coordinated effects.

7.2

Evidence a Market is Vulnerable to Coordinated Conduct

The Agencies presume that market conditions are conducive to coordinated interaction if firms
representing a substantial share in the relevant market appear to have previously engaged in express
collusion affecting the relevant market, unless competitive conditions in the market have since
changed significantly. Previous express collusion in another geographic market will have the same
weight if the salient characteristics of that other market at the time of the collusion are comparable to
those in the relevant market. Failed previous attempts at collusion in the relevant market suggest that
successful collusion was difficult pre-merger but not so difficult as to deter attempts, and a merger
may tend to make success more likely. Previous collusion or attempted collusion in another product
market may also be given substantial weight if the salient characteristics of that other market at the
time of the collusion are closely comparable to those in the relevant market.
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A market typically is more vulnerable to coordinated conduct if each competitively important firm's
significant competitive initiatives can be promptly and confidently observed by that firm's rivals.
This is more likely to be the case if the tenns offered to customers are relatively transparent. Price
transparency can be greater for relatively homogeneous products. Even iftenns of dealing are not
transparent, transparency regarding the identities of the finns serving pa11icular customers can give
rise to coordination, e.g., through customer or territorial allocation. Regular monitoring by suppliers
of one another's piices or customers can indicate that the tenns offered to customers are relatively
transparent.
A market typically is more vulnerable to coordinated conduct if a finn's prospective competitive
reward from attracting customers away from its rivals will be significantly diminished by likely
responses of those rivals. This is more likely to be the case, the stronger and faster are the responses
the firm anticipates from its rivals. The firm is more likely to anticipate strong responses if there are
few significant competitors, if products in the relevant market are relatively homogeneous, if
customers find it relatively easy to switch between suppliers, or if suppliers use meeting-competition
clauses.
A firm is more likely to be deterred from making competitive initiatives by whatever responses occur
if sales are small and frequent rather than via occasional large and long-term contracts or if relatively
few customers will switch to it before rivals are able to respond. A firm is less likely to be deterred by
whatever responses occur if the firm has little stake in the status quo. For example, a fom with a
small market share that can quickly and dramatically expand, constrained neither by limits on
production nor by customer reluctance to switch providers or to entrust business to a historically
small provider, is unlikely to be deterred. Firms are also less likely to be deterred by whatever
responses occm if competition in the relevant market is marked by leapfrogging technological
innovation, so that responses by competitors leave the gains from successful innovation largely intact.
A market is more apt to be vulnerable to coordinated conduct ifthe finn initiating a price increase
will lose relatively few customers after rivals respond to the increase. Similarly, a market is more apt
to be vulnerable to coordinated conduct if a firm that first offers a lower price or improved product to
customers will retain relatively few customers thus attracted away from its rivals after those rivals
respond.
The Agencies regard coordinated interaction as more likely, the more the participants stand to gain
from successful coordination. Coordination generally is more profitable, the lower is the market
elasticity of demand.
Coordinated conduct can hann customers even if not all fi11115 in the relevant market engage in the
coordination, but significant hmm normally is likely only if a substantial pmi of the market is subject
to such conduct. The prospect ofhann depends on the collective market power, in the relevant
market, of films whose incentives to compete are substantially weakened by coordinated conduct.
This collective market power is greater, the lower is the market elasticity of demand. This collective
market power is diminished by the presence of other market paiiicipants with small market shares
and little stake in the outcome resulting from the coordinated conduct, if these firms can rapidly
expand their sales in the relevant market.
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Buyer characteristics and the nature of the procurement process can affect coordination. For example,
sellers may have the incentive to bid aggressively for a large contract even if they expect strong
responses by rivals. This is especially the case for sellers with small market shares, if they can
realistically win such large contracts. In some cases, a large bi1yer may be able to strategically
unde1mine coordinated conduct, at least as it pe11ains to that buyer's needs, by choosing to put up for
bid a few large contracts rather than many smaller ones, and by making its procurement decisions
opaque to suppliers.

8.

Powerful Buyers

Powerful buyers are often able to negotiate favorable tenns with their suppliers. Such terms may
reflect the lower costs of serving these buyers, but they also can reflect price discrimination in their
favor.
The Agencies consider the possibility that powerful buyers may constrain the ability of the merging
parties to raise prices. This can occur, for example, if powerful buyers have the ability and incentive
to vertically integrate upstream or sponsor entry, or if the conduct or presence oflarge buyers
undennines coordinated effects. However, the Agencies do not presume that the presence of powerful
buyers alone forestalls adverse competitive effects flowing from the merger. Even buyers that can
negotiate favorable te1ms may be harmed by an increase in market power. The Agencies examine the
choices available to powerful buyers and how those choices likely would change due to the merger.
No1mally, a merger that eliminates a supplier whose presence contributed significantly to a buyer's
negotiating leverage will harm that buyer.
Exantple 22: Custotner Chas been able to negotiate lo\ver pre-111erger prices than other custon1ers by thl'eatening
lo shift its large voltune of purchases from one 1nerging :finn to the other. No olher suppliers are as \Veil placed to
1neet Custo111er C's needs for voltune and reliability. The 1nerger is likely to hann Custo1ner C. In this situation,
the Agencies could identify a price discrhnination rnarkel consisting of Custo111er C and situilarly placed
custo1ners. The merger threatens to end previous price discrimination in their favor.

Furthennore, even if some powerful buyers could protect themselves, the Agencies also consider
whether market power can be exercised against other buyers.
Exan1ple 23: In Exa1nple 22, if Custo1uer C instead obtained the lower pre-1nerger prices based on a credible
threat to supply its own needs, or to sponsor new entry, Custo1ner C rnight not be banned. However, even in this
case, other customers inay still be banned.

9.

Entry

The analysis of competitive effects in Sections 6 and 7 focuses on ctment participants in the relevant
market. That analysis may also include some forms of entry. Firms that would rapidly and easily
enter the market in response to a SSNIP are market pa11icipants and may be assigned market shares.
See Sections 5.1 and 5.2. Firms that have, prior to the merger, committed to entering the market also
will n01mally be treated as market participants. See Section 5.1. This section concerns entry or
adjustments to pre-existing entry plans that are induced by the merger.
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As part of their full assessment of competitive effects, the Agencies consider ent1y into the relevant
market. The prospect of entry into the relevant market will alleviate concerns about adverse
competitive effects only if such ent1y will deter or counteract any competitive effects of concern so
the merger will not substantially harm customers.
The Agencies consider the actual history of entry into the relevant market and give substantial weight
to this evidence. Lack of successful and effective entry in the face of non-transitory increases in the
margins earned on products in the relevant market tends to suggest that successful entry is slow or
difficult. Market values of incumbent firms greatly exceeding the replacement costs of their tangible
assets may indicate that these finns have valuable intangible assets, which may be difficult or time
consuming for an entrant to replicate.
A merger is not likely to enhance market power if enlly into the market is so easy that the merged
fim1 and its remaining rivals in the market, either unilaterally or collectively, could not profitably
raise price or otherwise reduce competition compared to the level that would prevail in the absence of
the merger. Entry is that easy if entry would be timely, likely, and sufficient in its magnitude,
character, and scope to deter or counteract the competitive effects of concern.
The Agencies examine the timeliness, likelihood, and sufficiency of the entry efforts an entrant might
practically employ. An enlly effo1t is defined by the actions the finn must undertake to produce and
sell in the market. Various elements of the entry effort will be considered. These elements can
include: planning, design, and management; pennitting, licensing, or other approvals; construction,
debugging, and operation of production facilities; and promotion (including necessary introductory
discounts), marketing, distribution, and satisfaction of customer testing and qualification
requirements. Recent examples of entty, whether successful or unsuccessful, generally provide the
starting point for identifying the elements of practical entty effo1ts. They also can be informative
regarding the scale necessary for an entrant to be successful, the presence or absence of entry
ba1Tiers, the factors that influence the timing of entry, the costs and risk associated with entry, and the
sales opportunities realistically available to entrants.
If the assets necessaiy for an effective and profitable entry effort are widely available, the Agencies
will not necessarily attempt to identify which finns might enter. Where an identifiable set of firms
appears to have necessary assets that others lack, or to have particularly strong incentives to enter, the
Agencies focus their entty analysis on those firms. Finns operating in adjacent or complementaiy
markets, or large customers themselves, may be best placed to enter. However, the Agencies will not
presume that a powerful firm in an adjacent market or a large customer will enter the relevant market
unless there is reliable evidence supporting that conclusion.

In assessing whether entry will be timely, likely, and sufficient, the Agencies recognize that precise
and detailed inf01111ation may be difficult or impossible to obtain. The Agencies consider reasonably
available and reliable evidence bearing on whether entry will satisfy the conditions of timeliness,
likelihood, and sufficiency.
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9.1

Timeliness

In order to deter the competitive effects of concern, enlly must be rapid enough to make unprofitable
overall the actions causing those effects and thus leading to entry, even though those actions would
be profitable until entry takes effect.
Even if the prospect of entry does not deter the competitive effects of concern, post-merger entry may
counteract them. This requires that the impact of entrants in the relevant market be rapid enough that
customers are not significantly harmed by the merger, despite any anticompetitive harm that occurs
prior to the ent1y.
The Agencies will not presume that an entrant can have a significant impact on prices before that
entrant is ready to provide the relevant product to customers unless there is reliable evidence that
anticipated future entry would have such an effect on prices.

9.2

Likelihood

Entry is likely if it would be profitable, accounting for the assets, capabilities, and capital needed and
the risks involved, including the need for the entrant to incur costs that would not be recovered ifthe
entrant later exits. Profitability depends upon (a) the output level the entrant is likely to obtain,
accounting for the obstacles facing new entrants; (b) the price the entrant would likely obtain in the
post-merger market, accounting for the impact of that en tty itself on prices; and (c) the cost per unit
the entrant would likely incur, which may depend upon the scale at which the entrant would operate.

9.3

Sufficiency

Even where timely and likely, entry may not be sufficfont to deter or counteract the competitive
effects of concern. For example, in a differentiated product industry, entry may be insufficient
because the products offered by entt·ants are not close enough substitutes to the products offered by
the merged firm to render a price increase by the merged firm unprofitable. Enlly may also be
insufficient due to constraints that limit entrants' competitive effectiveness, such as limitations on the
capabilities of the finns best placed to enter or reputational batTiers to rapid expansion by new
e1111·ants. Entry by a single firm that will replicate at least the scale and strength of one of the merging
finns is sufficient. Entry by one or more firms operating at a smaller scale may be sufficient if such
fimis are not at a significant competitive disadvantage.

10. Efficiencies
Competition usually spurs firms to achieve efficiencies internally. Nevertheless, a primary benefit of
mergers to the economy is their potential to generate significant efficiencies and thus enhance the
merged firm's ability and incentive to compete, which may result in lower prices, improved quality,
enhanced service, or new products. For example, merger-generated efficiencies may enhance
competition by pe1mitting two ineffective competitors to fonn a more effective competitor, e.g., by
combining complementary assets. In a unilateral effects context, incremental cost reductions may
reduce or reverse any increases in the merged firm's incentive to elevate price. Efficiencies also may
lead to new or improved products, even if they do not immediately and directly affect price. In a
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coordinated effects context, incremental cost reductions may make coordination less likely or
effective by enhancing the incentive of a maverick to lower price or by creating a new maverick firm.
Even when efficiencies generated through a merger enhance a firm's ability to compete, however, a
merger may have other effects that may lessen competition and make the merger anticompetitive.
The Agencies credit only those efficiencies likely to be accomplished with the proposed merger and
unlikely to be accomplished in the absence of either the proposed merger or another means having
comparable anticompetitive effects. These are tenned merger-specific efficiencies. 13 Only
alternatives that are pmctical in the business situation faced by the merging firms are considered in
making this detennination. The Agencies do not insist upon a less restrictive alternative that is merely
theoretical.
Efficiencies are difficult to verify and quantify, in part because much of the information relating to
efficiencies is uniquely in the possession of the merging finns. Moreover, efficiencies projected
reasonably and in good faith by the merging finns may not be realized. Therefore, it is incumbent
upon the merging fmns to substantiate efficiency claims so that the Agencies can verify by
reasonable means the likelihood and magnitude of each asserted efficiency, how and when each
would be achieved (and any costs of doing so), how each would enhance the merged firm's ability
and incentive to compete, and why each would be merger-specific.
Efficiency claims will not be considered if they are vague, speculative, or otherwise cannot be
verified by reasonable means. Projections of efficiencies may be viewed with skepticism, pa1ticularly
when generated outside of the usual business planning process. By contrast, efficiency claims
substantiated by analogous past experience are those most likely to be credited.
Cognizable efficiencies are merger-specific efficiencies that have been verified and do not arise from
anticompetitive reductions in output or service. Cognizable efficiencies are assessed net of costs
produced by the merger or incuned in achieving those efficiencies.
The Agencies will not challenge a merger if cognizable efficiencies are of a character and magnitude
such that the merger is not likely to be anticompetitive in any relevant market. 14 To make the requisite
detennination, the Agencies consider whether cognizable efficiencies likely would be sufficient to
reverse the merger's potential to hann customers in the relevant market, e.g., by preventing price

13

The Agencies \Vill not dee111 efficiencies to be 1nerger-specific if they could be attained by pn1ctical ulternatives that
n1itigate co111petitive concen1s1 such as divestiture or licensing. If a 111erger affects not \Vhether but only \Vhen an
efficiency would be achieved, only the tilning advantage is a merger-specific efficiency.

14

The Agencies no1mally assess con1petition in each relevant n1arket affected by a 1nerger independently and nonnally
will challenge the 1nerger if it is likely to be antico1npetitive in any relevant market. In so1ne casesj however, the
Agencies in their prosecutorial discretion will consider efficiencies not strictly in the relevant 111nrket, but so
inextricably linked with it that a partial divestiture or other re1nedy could not feasibly eli1ninate the anticompetitive
effect in the relevant 1nnrket without sacrificing the efficiencies in the other 1narket(s). Inexlricably linked
efficiencies are most likely to make a difference when they are great and the likely anticompetitive effect in the
relevant 1narket(s) is s1nnll so the tnerger is likely to benefit cuslon1ers overall.

30

15

increases in that market. In conducting this analysis, the Agencies will not simply compare the
magnitude of the cognizable efficiencies with the magnitude of the likely harm to competition absent
the efficiencies. The greater the potential adverse competitive effect of a merger, the greater must be
the cognizable efficiencies, and the more they must be passed through to customers, for the Agencies
to conclude that the merger will not have an anticompetitive effect in the relevant market. When the
potential adverse competitive effect of a merger is likely to be particularly substantial, extraordinarily
great cognizable efficiencies would be necessary to prevent the merger from being anticompetitive.
In adhering to this approach, the Agencies are mindful that the antitrnst laws give competition, not
internal operational efficiency, primacy in protecting ci1stomers.
In the Agencies' experience, efficiencies are most likely to make a difference in merger analysis
when the likely adverse competitive effects, absent the efficiencies, are not great. Efficiencies almost
never justify a merger to monopoly or near-monopoly. Just as adverse competitive effects cau arise
along multiple dimensions of conduct, such as pricing and new product development, so too can
efficiencies operate along multiple dimensions. Similarly, purported efficiency claims based on lower
prices can be undermined if they rest on reductions in product quality or variety that customers value.
The Agencies have found that certain types of efficiencies are more likely to be cognizable and
substantial than others. For example, efficiencies resulting from shifting production among facilities
formerly owned separately, which enable the merging firms to reduce the incremental cost of
production, are more likely to be susceptible to verification and are less likely to result from
anticompetitive reductions in output. Other efficiencies, such as those relating to research and
development, are potentially substantial but are generally less susceptible to verification and may be
the result of anticompetitive output reductions. Yet others, such as those relating to procurement,
management, or capital cost, are less likely to be merger-specific or substantial, or may not be
cognizable for other reasons.
When evaluating the effects of a merger on innovation, the Agencies consider the ability of the
merged firm to conduct research or development more effectively. Such efficiencies may spur
innovation but not affect short-term pricing. The Agencies also consider the ability of the merged
finn to appropriate a greater fraction of the benefits resulting from its innovations. Licensing and
intellectual property conditions may be important to this enquiry, as they affect the ability of a firm to
appropriate the benefits of its innovation. Research and development cost savings may be substantial
and yet not be cognizable efficiencies because they are difficult to verify or result from
anticompetitive reductions in innovative activities.

15

The Agencies nor111ally give the 1nost weight to the results of this analysis over the short tern1. The Agencies also
1nay consider lhe effects of cognizable efficiencies with no shor1-ten11 direct effect on prices in the relevant 111arket.
Delayed benefits fro1n efficiencies (due to delay in the achieve1nent of, or the realization ofcusto1ner benefits fron1 1
the efficiencies) will be given less \Veight because they are less proxhnate and 1nore difficult to predict. Efficiencies
relating to costs that are fixed in the sho1t term are unlikely to benefit customers in the short term, but can benefit
custo1ners in the longer run, e.g., if they 111ake new product introduction less expensive.
1
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11.

Failure and Exiting Assets

Notwithstanding the analysis above, a merger is not likely to enhance market power if imminent
failure, as defined below, of one of the merging firms would cause the assets of that firm to exit the
relevant market. This is an extreme instance of the more general circumstance in which the
competitive significance of one of the merging firms is declining: the projected market share and
significance of the exiting firm is zero. If the relevant assets would otherwise exit the market,
customers are not worse off after the merger than they would have been had the merger been
enjoined.
The Agencies do not normally credit claims that the assets of the failing finn would exit the relevant
market unless all of the following circumstances are met: (1) the allegedly failing firm would be
unable to meet its financial obligations in the near future; (2) it would not be able to reorganize
successfully under Chapter 11 of the Bankruptcy Act; and (3) it has made unsuccessful good-faith
efforts to elicit reasonable alternative offers that would keep its tangible and intangible assets in the
relevant market and pose a less severe danger to competition than does the proposed merger. 16 ·
Similarly, a merger is unlikely to cause competitive hann if the risks to competition arise from the
acquisition of a failing division. The Agencies do not normally credit claims that the assets of a
division would exit the relevant market in the near future unless both of the following conditions are
met: (I) applying cost allocation rules that reflect true economic costs, the division has a persistently
negative cash flow on an operating basis, and such negative cash flow is not economically justified
for the firm by benefits such as added sales in complementary markets or enhanced customer
goodwi11; 17 and (2) the owner oft11e failing division has made unsuccessful good-faith effo1ts to elicit
reasonable alternative offers that would keep its tangible and intangible assets in the relevant market
and pose a less severe danger to competition than does the proposed acquisition.

12.

Mergers of Competing Buyers

Mergers of competing buyers can enhance market power on the buying side of the market, just as
mergers of competing sellers can enhance market power on the selling side of the market. Buyer
market power is sometimes called "monopsony power."
To evaluate whether a merger is likely to enhance market power on the buying side of the market, the
Agencies employ essentially the framework described above for evaluating whether a merger is likely
to enhance market power on the selling side of the market. In defining relevant markets, the Agencies

16

Any offer to purchase the assets of the failing finn for a price above the liquidation value of those assets will be
regarded as a reasonable alternative offer. Liquidation value is the highest value the assets could con11nand for use
outside the relevant inarket.

17

Because the parent firn1 can allocate costs, revenues, and intra~company transactions a1nong itself and its subsidiaries
and divisions, the Agencies require evidence on lhese two points that is not solely based on nu1nagen1ent plans thnt
could have been prepared for the pu1pose of de111onstrnting negative cash flo\v or the prospect of exit fro111 the
relevant market.
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focus on the alternatives available to sellers in the face of a decrease in the price paid by a
hypothetical monopsonist.
Market power on the buying side of the market is not a significant concern if suppliers have
numerous attractive outlets for their goods or services. However, when that is not the case, the
Agencies may conclude that the merger of competing buyers is likely to lessen competition in a
manner harmfbl to sellers.
The Agencies distinguish between effects on sellers arising from a lessening of competition and
effects arising in other ways. A merger that does not enhance market power on the buying side of the
market can neve1theless lead to a reduction in prices paid by the merged firm, for example, by
reducing transactions costs or allowing the merged finn to take advantage of volume-based discounts.
Reduction in prices paid by the merging firms not arising from the enhancement of market power can
be significant in the evaluation of efficiencies from a merger, as discussed in Section 10.
The Agencies do not view a short-run reduction in the quantity purchased as the only, or best,
indicator of whether a merger enhances buyer market power. Nor do the Agencies evaluate the
competitive effects of mergers between competing buyers strictly, or even primarily, on the basis of
effects in the downstream markets in which the merging finns sell.
Exan1ple 24: Merging Finns A ~1nd B are the only two buyers in the relevant geogrnphic xnarket for an
agricultural product. Their 111erger will enhance buyer power and depress the price paid to fnrinel's for this
product, causing a transfer of wealth from fanners to the 1nerged finn and inefficiently reducing supply. These
effects can arise even if the n1erger \Vill not lead to any increase in the price charged by the n1erged finn for its
output.

13.

Partial Acquisitions

In most horizontal mergers, two competitors come under common ownership and control, completely
and permanently eliminating competition between them. This elimination of competition is a basic
element of merger analysis. However, the statutory provisions referenced in Section l also apply to
one firm's partial acquisition ofa competitor. The Agencies therefore also review acquisitions of
minority positions involving competing firms, even if such minority positions do not necessarily or
completely eliminate competition between the parties to the transaction.
When the Agencies detennine that a partial acquisition results in effective control of the target firm,
or involves substantially all of the relevant assets of the target firm, they analyze the transaction much
as they do a merger. Partial acquisitions that do not result in effective control may nevertheless
present significant competitive concerns and may require a somewhat distinct analysis from that
applied to foll mergers or to acquisitions involving effective control. The details of the postacquisition relationship between the parties, and how those details are likely to affect competition,
can be important. While the Agencies will consider any way in which a partial acquisition may affect
competition, they generally focus on three principal effects.
First, a partial acquisition can lessen competition by giving the acquiring finn the ability to influence
the competitive conduct of the target firm. A voting interest in the target firm or specific governance
rights, such as the right to appoint members to the board of directors, can pennit such influence. Such
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influence can lessen competition because the acquiring firm can use its influence to induce the target
finn to compete less aggressively or to coordinate its conduct with that of the acquiring firm.
Second, a partial acquisition can lessen competition by reducing the incentive of the acquiring finn to
compete. Acquiring a minority position in a rival might significantly blunt the incentive of the
acquiring film to compete aggressively because it shares in the losses thereby inflicted on that rival.
This reduction in the incentive of the acquiring firm to compete arises even if caimot influence the
conduct of the target finn. As compared with the unilateral competitive effect ofa foll merger, this
effect is likely attenuated by the fact that the ownership is only partial.
Third, a partial acquisition can lessen competition by giving the acquiring finn access to non-public,
competitively sensitive infonnation from the target firm. Even absent any ability to influence the
conduct of the target finn, access to competitively sensitive information can lead to adverse unilateral
or coordinated effects. For example, it can enhance the ability of the two firms to coordinate their
behavior, and make other accommodating responses faster and more targeted. The risk of coordinated
effects is greater ifthe transaction also facilitates the flow of competitively sensitive information
from the acquiring finn to the target firm.
Partial acquisitions, like mergers, vary greatly in their potential for anticompetitive effects.
Accordingly, the specific facts of each case must be examined to assess the likelihood of harm to
competition. While partial acquisitions usually do not enable many of the types of efficiencies
associated with mergers, the Agencies consider whether a paitial acquisition is likely to create
cognizable efficiencies.
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EXHIBIT F

Federal Trade Commission
Analysis of Proposed Consent
Order to Aid Public Comment
(Exxon-Mobil Merger, FTC Matter: 9910077)

ANALYSIS OF PROPOSED CONSENT ORDER
TO AID PUBLIC COMMENT
I.

Introduction

The Federal Trade Commission ("Commission" or "FTC") has issued a complaint
("Complaint") alleging that the proposed merger of Exxon Corp. ("Exxon") and Mobil Corp.
("Mobil") (collectively"Respondents") would violate Section 7 of the Clayton Act, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act, 15 U.S.C. § 45, and has entered into
an agreement containing consent orders ("Agreement Containing Consent Orders") pursuant to
which Respondents agree to have entered and be bound by a proposed consent order ("Proposed
Order") and a hold separate order that requires Respondents to hold separate and maintain certain
assets pending divestiture ("Order to Hold Separate"). The Proposed Order remedies the !ilce!y
anticompetitive effects arising from Respondents' merger, as alleged in the Complaint. The Order
to Hold Separate preserves competition in the markets for refining and marketing of gasoline, and
in other markets, pending divestiture.
II.

Description of the Parties and the Transaction

Exxon, which is headquartered in Irving, Texas, is one of the world's largest integrated oil
companies. Among its other businesses, Exxon operates petroleum refineries that make various
grades of gasoline and lubricant base stock, among other petroleum products, and sells these
products to intermediaries, retailers and consumers. Exxon owns four refineries in the United
States; those four refineries can process approximately 1.1 million barrels of crude oil and other
feedstocks daily.' Exxon owns or leases approximately 2,049 gasoline stations nationally and sells
gasoline to distributors or dealers that operate another 6,475 retail outlets throughout the United
States. During fiscal year 1998, Exxon had worldwide revenues of approximately $115 billion
and net income of approximately $6 billion.
Mobil, which is headquartered in Fairfax, Virginia, is another of the world's largest
integrated oil companies. Among its other businesses, Mobil operates petroleum refmeries in the
United States, which make gasoline, lubricant base stock, and other petroleum products, and sells
those products throughout the United States. Mobil operates four refineries in the United States,
which can process approximately 800 thousand barrels of crude oil and other feedstocks per day.
About 7,400 retail outlets sell Mobil-branded gasoline throughout the United States. During
fiscal year 1998, Mobil had worldwide revenues of approximately $52 billion and net income of
approximately $2 billion.

1

A "barrel" is an oil industry measure equal to 42 gallons. "MBD" means thousands of
barrels per day.
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On or about December I, 1998, Exxon and Mobil entered into an agreement to merge the
two corporations into a corporation to be known as Exxon Mobil Corp. This merger is one of
several consolidations in this industry in recent years, including the combination of British
Petroleum Co. pie and Amoco Corp. into BP Amoco plc; the pending combination of BP Amoco
plc and Atlantic Richfield Co. (which is the subject of pending investigation by the Commission);
the combination of the refining and marketing businesses of Shell Oil Co., Texaco Inc., and Star
Enterprises; the combination of the refming and marketing businesses of Marathon Oil Co. and
Ashland Oil Co., and the acquisition of the refining and marketing businesses of Unocal Corp. by
Tosco Corp.
III.

The Investigation and the Complaint

The Complaint alleges that consummation of the merger would violate Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45. The Complaint alleges that the merger will lessen competition in each
of the following markets: ( 1) the marketing of gasoline in the Northeastern and Mid-Atlantic
United States (including the States of Maine, New Hampshire, Vermont, Massachusetts, Rhode
Island, Connecticut, and New York (collectively "the Northeast"), and the States of New Jersey,
Pennsylvania, Delaware, Maryland, Virginia, and the District of Columbia (collectively the "MidAtlantic"), and smaller areas contained therein); (2) the marketing of gasoline in five metropolitan
areas in the State of Texas; (3) the marketing of gasoline in Arizona; (4) the refining and
marketing of"CARB" gasoline (specially fomrnlated gasoline required in California) in the State
of California; (5) the bidding for and refining of jet fuel for the U.S. Navy on the West Coast;
(6) the terminaling oflight petroleum products in the Boston, Massachusetts, and Washington,
D.C., metropolitan areas; (7) the terminaling of light petroleum products in the Norfolk, Virginia,
metropolitan area; (8) the transportation ofrefmed light petroleum products to the inland portions
of the States of Mississippi, Alabama, Georgia, South Carolina, North Carolina, Virginia, and
Tennessee (i.e., the portions more than 50 miles from ports such as Savannah, Charleston,
Wihnington and Norfolk) ("inland Southeast"); (9) the transportation of crude oil from the north
slope of the State of Alaska via the Trans Alaska Pipeline System ("TAPS"); (10) the importation,
tern1inaling and marketing of gasoline and diesel fuel in the Territory of Guam; ( 11) the refming
and marketing ofparaffinic lubricant base oils in the United States and Canada; and (12) tl1e
worldwide manufacture and sale of jet turbine lubricants.
To remedy the alleged anticompetitive effects of the merger, the Proposed Order requires
Respondents to divest or otherwise surrender control of: (I) all of Mobil's gasoline marketing in
the Mid-Atlantic (New Jersey, Pennsylvania, Delaware, Maryland, Virginia, and the District of
Columbia), and all of Exxon's gasoline marketing in the Northeast (Maine, New Hampshire,
Vermont, Massachusetts, Rhode Island, Connecticut, and New York); (2) Mobil's gasoline
marketing in the Austin, Bryan/College Station, Dallas, Houston and San Antonio, Texas,
metropolitan areas; (3) Exxon's option to repurchase retail gasoline stores from Tosco Corp. in
Arizona; (4) Exxon's refinery located in Benicia, California ("Exxon Benicia Refmery"), and all of
2

Exxon's gasoline marketing in California; (5) the tern1inal operations of Mobil in Boston and in
the Washington, D.C. area, and the ability to exclude a tenninal competitor from using Mobil's
wharf in Norfolk; (6) either Mobil's interest in the Colonial pipeline or Exxon's interest in the
Plantation pipeline; (7) Mobil's interest in TAPS; (8) the terminal and retail operations of Exxon
on Guam; (9) a quantity of paraffmic lubricant base oil equivalent to the amount of paraffmic
lubricant base oil refmed in North America that is controlled by Mobil; and (I 0) Exxon's jet
turbine oil business. The tenns of the divestitures and other provisions of the Proposed Order are
discussed more fully in Section IV below.
The Commission's decision to issue the Complaint and enter into the Agreement
Containing Consent Orders was made after an extensive investigation in which the Commission
examined competition and the likely effects of the merger in the markets alleged in the Complaint
and in several other markets, including the worldwide markets for exploration, development and
production of crude oil; markets for crude oil exploration and production in the United States and
in parts of the United States; markets for natural gas in the United States; markets for a variety of
petrochemical products; and markets for pipeline transportation, tenninaling or marketing of
gasoline or other fuels in sections of the country other than those alleged in the Complaint. The
Commission has not found reason to believe that the merger would result in likely anticompetitive
effects in markets other than the markets alleged in the Complaint.
The Commission conducted the investigation leading to the Complaint in coordination
with the Attorneys General of the States of Alaska, California, Connecticut, Maryland,
Massachusetts, New Jersey, New York, Oregon, Pennsylvania, Texas, Vermont, Virginia and
Washington. As a result of that joint effort, Respondents have entered into agreements with the
States of Alaska, California, Delaware, Maryland, Massachusetts, New Jersey, New York,
Oregon, Pennsylvania, Rhode Island, Texas, Vermont, Virginia and Washington, and the District
of Columbia, settling charges that the merger would violate both state and federal antitrust laws.
The Complaint alleges in 12 counts that the merger would violate the antitrust laws in
several different lines of business and sections of the coun!ly, each of which is discussed below.
The analysis applied in each market generally follows the analysis set forth in the FTC and U.S.
Department of Justice Horizontal Merger Guidelines (1997) ("Merger Guidelines"). The
efficiency claims of the Respondents, to the extent they relate to the markets alleged in the
Complaint, are small and speculative compared to the magnitude and likelihood of the potential
harm, and would not restore the competition lost as a result of the merger even if the efficiencies
were achieved.
A. Count I - Marketing of Gasoline in the Northeast and Mid-Atlantic
Exxon and Mobil today are two of the largest marketers of gasoline from Maine to
Virginia, and would be the largest marketer of gasoline in this region after the merger, but for the
remedy specified in the Proposed Order. The merging companies are direct and significant
3

competitors in at least 39 metropolitan areas in the Northeast and Mid-Atlantic'; in each of these
areas, and in each of the States in the Northeast and Mid-Atlantic, the merger would result in a
market that is at least moderately concentrated and would significantly increase concentration in
that market. 3 Nineteen of these 39 metropolitan areas would be highly concentrated as a result of
this merger, 4 On average, the four top fmns in each metropolitan area would have 73% of sales;
the top four fmns in the Northeast and Mid-Atlantic as a whole (Exxon Mobil, Motiva,' BP

'Haitford, New Haven-Bridgeport-Stamford-Waterbmy-Danbury, New London-Norwich,
CT; Dover, Wilmington-Newark, DE; Washington, DC; Bangor, Lewiston-Auburn, Portland,
ME; Baltin1ore, MD; Barnstable-Yarmouth, Boston-Worcester-Lawrence-Lowell-Brockton, MA;
Atlantic-Cape May, Bergen-Passaic, Jersey City, Middlesex-Somerset-Hunterdon, MonmouthOcean, Newark, Trenton, Vineland-Millville-Bridgeton, NJ; Albany-Schenectady-Troy, Duchess,
Nassau-Suffolk, New York, Newburgh, NY; Allentown-Bethlehem-Easton, Altoona, HarrisburgLebanon-Carlisle, Johnstown, Lancaster, Philadelphia, Reading, Scranton-Wilkes Barre-Hazelton,
State College, York, PA; Providence-Warwick-Pawtucket, RI; Norfolk-Virginia Beach-Newport
News, Richmond-Petersburg, VA; Burlington, VT. These areas are defmed, variously, as
"Metropolitan Statistical Areas" ("MSAs"), "Primary Metropolitan Statistical Areas" ("PMSAs"),
and "New England County Meh·opo!itan Areas" ("NECMAs") by the Census Bureau.
3

The Commission measures market concentration using the Herfindahl-Hirschman Index
(" HHI" ), which is calculated as the sum of the squares of the shares of all fmns in the market.
Merger Guidelines§ 1.5. Markets with HHis between 1000 and 1800 are deemed "moderately
concentrated," and markets with HHis exceeding 1800 are deemed "highly concentrated." Where
the HHI resulting from a merger exceeds 1000 and the merger increases the HHI by at least 100,
the merger "potentially raise[s] significant competitive concerns depending on the factors set forth
in Sections 2-5 of the Guidelines." Merger Guidelines§ 1.51.
4

Hartford, New London-Norwich, CT; Dover, Wilmington-Newark, DE; Washington,
DC; Bangor, Portland, ME; Barnstable-Yarmouth, MA; Bergen-Passaic, Jersey City, MonmouthOcean, Trenton, NJ; Albai1y-Schenectady-Troy, Newburgh, NY; Allentown-Bethlehem-Easton,
Altoona, Johnstown, State College, PA; Burlington, VT. Jn each of these MSAs, the increase in
concentration exceeds I 00 HHI points. "Where the post-merger HHI exceeds 1800, it will be
presumed that mergers producing an increase in the HHl of more than I 00 points are likely to
create or enhance market power or facilitate its exercise. The presumption may be overcome by a
showing that factors set forth in Sections 2-5 of the Guidelines make it unlikely that the merger
will create or enhance market power or facilitate its exercise, in light of market concentration and
market shares." Merger Guidelines§ l.51.
5

Motiva LLC is the refming and marketing joint venture between Shell Oil Co., Texaco
Inc. and Saudi Aramco, and sells gasoline under the "Shell" and "Texaco" names in the Eastem
(continued ... )
4

Amoco, and Sunoco) would on average have 66% of each of these metropolitan areas.
The Complaint alleges that the marketing of gasoline is a relevant product market, and
that metropolitan areas and areas contained within them are relevant geographic markets. The
Commission used metropolitan statistical areas(" MSAs") as a reasonable approximation of
geographic markets for gasoline marketing in Shell Oil Co., C-3803 (1998), and British
Petroleum Co., C-3868 (1999). As described below, the evidence in this investigation suggests
that pricing and consumer search patterns may indicate smaller geographic markets than MSAs as
defmed by the Census Bureau. To that extent, using MSAs or counties to define geographic
markets likely understates the relevant levels of concentration. 6
The Commission has found reason to believe that the merger would significantly reduce
competition in the moderately and highly concentrated markets that would result from this
merger. A general understanding of the channels of trade in gasoline marketing is necessary to
understand the Commission's analysis of the competitive issues and of the Proposed Order.
Gasoline is sold to the general public through retail gas stations of four types: (1) companyoperated stores, where the branded oil company owns the site and operates it using its own
employees; (2) lessee dealer stores, where the branded company owns the site but leases it to a
franchised dealer; (3) open dealers, who own their own stations but purchase gasoline at a DTW
price from the branded company; and (4) "jobber"or distributor stores, which are supplied by a
distributor.
Branded oil companies set the retail prices of gasoline at the stores they operate, and
sometimes set those prices on a station-by-station basis. Lessee dealers and open dealers
generally purchase from the branded company at a delivered price ("dealer tank wagon" or
"DTW") that the branded supplier likewise might set on a station-by-station basis. In the
Northeast and Mid-Atlantic, DTW prices charged by Exxon, Mobil and their major competitors
are typically set using "price zones" established by the supplier. Price zones, and the prices used
within them, take account of the competitive conditions faced by particular stations or groups of

'(... continued)
United States. Equilon LLC, a refming and marketing joint venture between Shell and Texaco,
sells gasoline under the "Shell" and "Texaco" names in the Western United States.
6Exxon

and Mobil compete in at least 134 counties in 39 MSAs in the Northeast and MidAtlantic; 61 of those counties are highly concentrated with significant increases in concentration;
56 are moderately concentrated with significant increases in concentration; and in only five
counties (if defined as geographic markets) would the merger not result in increases in
concentration exceeding Guidelines thresholds. See FTC v. PPG Industries, Inc., 798 F.2d 1500,
1505 (D.C. Cir. 1986) (use of data in broader market to calculate market concentration is
acceptable where market of concern would be more concentrated).
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stations. There might be I 0 or more price zones established by an individual oil company in a
metropo Iitan area.
Distributors or jobbers typically purchase branded gasoline from the branded company at a
te1minal (paying a terminal "rack" price), and deliver the gasoline themselves to jobber-supplied
stations at prices or transfer prices set by the distributor. 7
In much of the No1iheast and Mid-Atlantic, Exxon, Mobil and their principal competitors
(Motiva, BP Amoco, and Sunoco) use delivered pricing and price zones to set DTW prices based
on the level of competition in the immediately surrounding area. These DTW prices generally are
unrelated to the cost of hauling fuel from the te1minal to the retail store. Gasoline is a
homogeneous product, and retail prices are observable (wholesale prices and retail sales volumes
are also frequently known to firms in the industry). By monitoring the retail prices (and volumes)
of their competitors in the immediate area, branded companies can and do adjust their DTW
prices in order to take advantage of higher prices in some neighborhoods, without having to raise
price throughout a metropolitan area as a whole.
The use of price zones in the manner described above indicates that these competitors set
their prices on the basis of their competitors' prices, rather than on the basis of their own costs.
This is an earmark of oligopolistic market behavior. Thus, Exxon, Mobil and their principal
competitors have some ability to raise their prices profitably, and have a greater ability to do so
when they face fewer and less price-competitive finns in highly local markets. The effects of
oligopolistic market structures (where firms base their pricing decisions on their rivals' prices, and
recognize that their prices affect their sales volume) have been recognized in this industry. See
Petroleum Products Antitrust Litigation, 906 F.2d 432, 443, 444 (9' 1' Cir. 1990) (examining
California gasoline market from 1968 to 1973), cert. denied sub nom. Chevron Corp. v. Arizona,
500 U.S. 959 (1991):
... [A]s the number offmns in a market declines, the possibilities for
interdependent plicing increase substantially. In determining whether to follow a unilateral
price increase by a competitor, a firm in a relatively concentrated market will recognize
that, because its pricing and output decisions have an effect on market conditions and will
generally be watched by its competitors, there is less likelihood that any shading would go
undetected or be ignored. . . . On the other hand, the firm may recognize that the higher
price [charged by its competitor] is one that would produce higher profits. It may
therefore decide to follow the price increase, knowing that the other firms will likely see

7

The Commission has found evidence in its investigations in this industry indicating that
some branded companies have experimented witl1 rebates and discounts to jobbers based on the
location of pa1iicular stations, thereby replicating the effect of price zones in the jobber class of
trade.
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things the same way . . . .
We recognize that such interdependent pricing may often produce economic
consequences that are comparable to those of classic cartels.
Exxon and Mobil are each other's principal competitors in many of these markets, and the
elimination of Mobil as an independent competitor is likely to result in higher prices.'
Market incumbents also use price zones to target entrants without having to lower price
throughout a broader marketing area. With a large and dispersed network of stores, an incumbent
can target an entrant by cutting price at a patiicular store, without cutting prices throughout a
metropolitan area. By targeting price-cutting competitors, incumbents can (and have) deterred
entrants from making significant investments in gasoline stations {which are specialized, sunk cost
facilities) and thus from expanding to a scale at which the entrant could affect price throughout
the broader metropolitan area.
While branded distributors historically have moderated the effects of zone pricing through
arbitrage, distributors' ability to do so is increasingly limited in the Northeast and Mid-Atlantic by
major branded companies' effo1is to limit their distribution to direct channels, especially in major
metropolitan areas. The merger would reduce interbrand competition through the elimination of
one independent supplier; the Commission evaluated the effect of that reduction in interbrand
competition in the context of the contemporaneous reduction in intrabrand competition that it
found in these markets.
Entry appears unlikely to constrain noncompetitive behavior in the Northeast and MidAtlantic. New gas station sites are difficult to obtain in the Northeast and Mid-Atlantic, and the
evidence in this investigation suggests that entry through the constrnction of new stations is
unlikely to occur in a manner sufficient to constrain price increases by incumbents. As in British
Petroleum Co., C-3868, the Cmmnission has not seen substantial evidence that jobbers or open
dealers are likely to switch to new entrants in the event of a small price increase. Therefore, the
Connnission has found it unlikely that a new entrant might enter a market by converting such
stations in a manner that would meaningfully constrain the behavior of incumbents.

8

In finding reason to believe that this merger likely would reduce competition, the
Commission has not, in the context of this investigation, concluded that these practices of
themselves violate the antitrust laws or constitute unfair methods of competition within the
meaning of Section 5 of the FTC Act. Rather, evidence of market behavior provides the
Commission with reason to believe that these moderately and highly concentrated markets are not
fully competitive even prior to the merger, and therefore that the merger likely would reduce
competition in these markets whether or not the post-merger market was highly concentrated.
7

The merger is likely to reduce competition in Northeastern and Mid-Atlantic gasoline
markets and could result in a price increase of I% or more. A I% price increase on gasoline sold
in the Northeast and Mid-Atlantic (and in the Texas and Arizona markets discussed below) would
cost consumers approximately $240 million annually. As described below, the Proposed Order
seeks to preserve competition by requiring Respondents to divest all branded stations of Exxon or
Mobil throughout the Northeast and Mid-Atlantic: (I) all Exxon branded gas stations (company
operated, lessee dealer, open dealer and jobber) in Maine, New Hampshire, Vennont, Rhode
Island, Connecticut, and New York, and (2) all Mobil branded stations in New Jersey,
Pennsylvania, Delaware, Maryland, Virginia and the District of Columbia.
B. Count II - Marketing of Gasoline in Metropolitan Areas in Texas
Exxon and Mobil compete in the marketing of gasoline in several metropolitan areas in
Texas, and in five of those metropolitan areas (Austin, Bryan/College Station, Dallas, Houston
and San Antonio) the merger would result in a moderately or highly concentrnted market. The
evidence collected in the investigation indicates that market conditions in these Texas markets
resemble those found in the Northeast and Mid-Atlantic, particularly in the use of delivered
pricing and zone pricing to coordinate prices and deter entry. The Proposed Order therefore
requires Respondents to divest and assign Mobil's gasoline marketing business in these areas, as
described below.
C. Count III - Marketing of Gasoline in Arizona
Mobil markets motor gasoline in Arizona. Exxon gasoline is marketed in Arizona by
Tosco Corporation, which acquired Exxon's Arizona marketing assets and businesses and the
right to sell Exxon branded gasoline in 1994. Gasoline marketing in Arizona is moderately
concentrated.
Pursuant to the agreement under which Exxon sold its Arizona assets to Tosco, Exxon
retains the option ofrepurchasing the retail gasoline stores sold to Tosco in the event Tosco were
to convert the stations from the "Exxon" brand to another brand (including another brand owned
by Tosco). The merger creates the risk that competition between the merged company and Tosco
(selling Exxon branded gasoline) could be reduced by restricting Tosca's incentive and ability to
compete against Mobil by converting the stores to a brand owned by Tosco. The Proposed Order
termi1iates Exxon's option to repurchase these stations.
D. Count IV - Refining and Marketing of CARB Gasoline
Exxon and Mobil both refme motor gasoline for use in California, which requires that
motor gasoline used in that State meet particularly stringent pollution specifications mandated by
the California Air Resources Board ("CARB," hence "CARB gasoline"). More than 95% of the
CARB gasoline sold in California is refmed by seven f11111s (Chevron, Tosco, Equilon, ARCO,
8

Exxon, Mobil and Ultramar Diamond Shamrock), all of which operate refineries in California.
Those seven firms also control more than 90% of retail sales of gasoline in California through gas
stations under their brands.
The Complaint alleges that the refming and marketing of CARB gasoline is a product
market and line of commerce. Motorists of gasoline-fueled automobiles are unlikely to switch to
other fuels in response to a small but significant and nontransitory increase in the price of CARB
gasoline, and only CARB gasoline may be sold for use in California. As described below, the
refming and marketing of gasoline in California is tightly integrated; refmers that lack marketing in
California, and marketers that lack refineries on the West Coast, do not effectively constrain the
price and output decisions of incumbent refiner-marketers.
California is a section of the country and geographic market for CARB gasoline refming
and marketing because the refiner-marketers in California can profitably raise prices by a small but
significant and nontransitory amount without losing significant sales to other refmers. The next
closest refineries, located in the U.S. Virgin Islands and in Texas and Louisiana, do not supply
CARB gasoline to California except during supply disruptions at California refmeries, and are
unlikely to supply CARB gasoline to California in response to a small but significant and
nontransitory increase in price because of the price volatility risks associated with opportunistic
shipments and the small number of independent retail outlets that might purchase from an out-ofmarket fmn attempting to take advantage of a price increase by incumbent refiner-marketers.
To a much greater extent than in many other parts of the country, the seven refinermarketers in California own their stations, and operate through company-operated stations, lessee
dealers and open dealers, rather than through distributors. 9 The marketing practices described in
the Northeast and Mid-Atlantic, see Section Ill.A above, are employed in California and are
reinforced by the refiner-marketers' more complete control of the marketing channel. One effect
of the close integration between refming and marketing in California is that refiners outside the
West Coast cannot easily fmd outlets for imported cargoes ofCARB gasoline, since nearly all the
outlets are controlled by incumbent refiner-marketers. Likewise, the extensive integration of
refining and marketing makes it more difficult for the few non-integrated marketers to turn to
imports as a source of supply, since individual independents lack the scale to import cargoes
economically and thus must rely on California refmers for their usual supply. TI1e Commission's
investigation indicated that vertical integration and the resulting lack of independent import
customers, rather than the cost of imports, is the principal barrier to supply from outside the West
Coast.

'Exxon is unique among tl1ese foms in operating primarily through jobbers in California.
Exxon also differs from its competitors in that a substantial portion of its refinery output is not
sold under the Exxon name, but is sold to non-integrated marketers and through other channels.
9
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As measured by refinery capacity, the merger will increase the HI-II for CARB gasoline
refming capacity on the West Coast by 171 points to 1699, at the high end of the "moderately
concentrated" range of the Merger Guidelines. The Guidelines' "numerical divisions [ofHHI
ranges] suggest greater precision than is possible with the available economic tools and
information. Other things being equal, cases falling just above and just below a threshold present
comparable competitive issues." Id. § 1.5.
CARB gasoline is a homogeneous product, and (as in the Northeast and Mid-Atlantic)
wholesale and retail prices are publicly available and widely reported to the industry. Integrated
refiner-marketers carefully monitor the prices charged by their competitors' retail outlets, and
therefore readily can identify firms that deviate from a coordinated or collusive price.
Enny by a refmer or marketer is unlikely to be timely, likely, and sufficient to defeat an
anticompetitive price increase because new refining capacity requires substantial sunk costs.
Retail entry is likewise difficult and costly, particularly at a scale that would support supply from
an out-of-market refinery.
The merger could raise the costs of CARB gasoline substantially; a 1% price increase
would cost California consumers more than $100 million annually. To remedy the harm, the
Proposed Order requires the Respondents to divest Exxon's Benecia refmery, which refines
CARB gasoline, and Exxon's marketing in California, as described more fully below. This
divestiture will eliminate the refining overlap in the West Coast market otherwise presented by the
merger.
E. Count V - Navv Jet Fuel on the West Coast
The U.S. Navy requires a specific fo1mulation of jet fuel that differs from commercial jet
fuel and jet fuel used in other military applications. Three refmers, including Exxon and Mobil,
have bid to supply the Navy on the West Coast in recent years. The merger will eliminate one of
these finns as an independent bidder, raising the likelihood that the incumbents could raise prices
by at least a small amount, since other bidders are unlikely to enter the market. The divestiture of
Exxon's Benicia refinery, described below, resolves this concern.
F. Count VI- Terminating of Light Petroleum Products in Metropolitan Boston and
Washington
Petroleum terminals are facilities that provide temporary storage of gasoline and other
petroleum products received from a pipeline or marine vessel, and then redeliver these products
from the tem1uial's storage tanks into trucks or transport trailers for ultimate delivery to retail
gasoline stations or other buyers. Termhmls provide an important link in the distribution chain for
gasoline between refmeries and retail service stations. There are no substitutes for petroleum
termurnls for providu1g terminating services.
10

Count VI of the Complaint identifies two metropolitan areas that are relevant sections of
the country (i.e., geographic markets) in which to analyze the effects of the merger on
terminaling: metropolitan Boston, Massachusetts and Washington, D.C. Exxon and Mobil both
operate terminals that supply both of these metropolitan areas with gasoline and other light
petroleum products.
The Complaint charges that the tenninaling of gasoline and other light petroleum products
in each of these metropolitan areas is highly concentrated, and would become significantly more
concentrated as a result of the merger. Entry into the terminaling of gasoline and other light
petroleum products in each of these metropolitan areas is difficult and would not be timely, likely,
or sufficient to prevent anticompetitive effects that may result from the merger. 10 Paragraphs VII
and VIII of the Proposed Order therefore require Respondents to divest Mobil's Boston and
Manassas, Virginia, terminals.
G. Count VII - Terminating of Gasoline h1 Norfolk, Virgh1ia
The Complaint charges that terminaling of gasoline and other light petroleum products is
highly concentrated in the Norfolk, Virginia area. Exxon currently termh1als gasoline h1 Norfolk,
although Mobil does not. Mobil does terminal other light petroleum products there, and another
terminaling fnm, TransMontaigne, on occasion uses Mobil's wharf to receive gasoline shipments.
Since TransMontaigne terminals gasoline in competition with Exxon, the merger would create or
enhance Mobil's incentive to deny TransMontaigne access to Mobil's dock or increase the cost of
such access, thereby limiting TransMontaigne's ability to compete against Exxon h1 the
terminaling of gasoline. The Proposed Order remedies this effect of the merger.

H. Count VIII - Transportation of Refined Light Petroleum Products to the Inland
Southeast
The inland Southeast receives essentially all of its refmed light petroleum products
(including gasoline, diesel fuel and jet fuel) from either the Colonial pipeline or the Plantation
pipefu1e. These two pipelh1es largely run parallel to each other from Louisiana to Washington,
D.C., and directly compete to provide petroleum product transportation services to the inland
Southeast. Mobil owns approxhnately 11 percent of Colonial and has representation on the
Colonial Board of Directors. Exxon owns approxinmtely 49 percent of Plantation, is one of
Plantation's two shareholders, and has representation on Plantation's Board.
The proposed transaction would put the merged entity in a position to participate in the

IOThe Con1111ission has found reason to believe that tenuinal mergers would be
anticompetitive on prior occasions. E.g., British Petroleum Co., C-3868; Shell Oil Co.; Texaco
Inc., 104 F.T.C. 241 (1984); Chevron Co1p., 104 F.T.C. 597 (1984).
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governance of both pipelines, and to receive confidential competitive information of each pipeline.
Through its position as one of Plantation's two shareholders, Respondents could prevent
Plantation from taking actions to compete with Colonial. As a result, the merger is likely
substantially to lessen competition, including price and service competition, between the two
pipelines. The Comnrission has twice previously recognized that control of overlapping interests
in these two pipelines might substantially reduce competition in the market for transportation of
light petroleum products to this section of the country. Shell Oil Co., C-3803; Chevron Corp.,
104 F.T.C. 597, 601, 603. To prevent competitive harm from the merger, Section IX of the
Proposed Order requires Respondents to divest to a third party or parties the Exxon or Mobil
pipeline interest.
I. Count IX - Transportation of Alaska North Slope Crude Oil
Exxon and Mobil are two of the seven owners of the Trans Alaska Pipeline System
(''TAPS"), which is the only means of transporting crude oil from the Alaska North Slope
("ANS") to p011 in Valdez, Alaska. ANS crude is shipped primarily (but not exclusively) to
refmeries in California and Washington State. A relatively small amount of ANS crude is used
within Alaska, and some ANS is sold to refineries in Asia. Exxon owns 20% ofTAPS, while
Mobil owns 3%. The owners of TAPS are entitled to capacity on the pipeline (which they can
resell) in proportion to their ownership interests. Some TAPS owners - Mobil, in particular have discounted their tariffs in an effort to attract additional shippers.
Exxon and Mobil both have available capacity on TAPS, i.e., capacity not needed to cmTy
their own production. Based on available capacity, the merger would increase the HHJ by 268, to
5103. The merger would eliminate Mobil, a significant discounter on TAPS, as an independent
firm, and reduce Exxon's incentives to discount TAPS tariffs. Entry is unlikely to defeat this
price increase, since a second crude oil pipeline is highly unlikely to be built. In the absence of the
Proposed Order, the merger could raise costs to purchasers of ANS crude oil by $3.5 million
annually. The Proposed Order eliminates this risk by requiring the Respondents to divest Mobil's
interest in TAPS.

J. Count X

Tetminaling and Marketing of Gasoline and other Light Petroleum Products

in Guam
Gasoline and diesel fuel are supplied into Guam, primarily from Singapore, into terminals
on Guam owned by Mobil, Exxon and Shell, who are the principal marketers of gasoline on
Guam. Terminal capacity is essential to light petroleum products marketing on Guam.
Consumers of gasoline have no alternative but to buy gasoline on Guam. Accordingly, the
relevant market to analyze the transaction is the importation, terminaling and marketing of
gasoline on Guam. Mobil and Exxon are the two largest marketers on Guam. The market is
highly concentrated. The merger will raise the HHI by more than 2800 points to 7400, measured
by station count; Exxon Mobil would have 36 of Guam's 43 stations, or 84% of stations.
12
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The market is subject to coordination. There are three companies, and the merger would
reduce their number to two. The product is homogeneous, and prices are readily observed. New
entry is unlikely to defeat an anticompetitive price increase. An entrant would require sufficient
terminal capacity and enough retail outlets to be able to buy gasoline at the tanker-load level, or
350,000 ban-els. Terminal capacity of this scale is unavailable in Guam. 1n 1988 a furn attempted
to enter Guam relying on publicly available tenninaling; it exited within seven years, and sold its
four stations to Mobil.
Section III of the Proposed Order restores competition by requiring Respondents to divest
Exxon's terminal and retail assets on Guam.
L. Count XI

Paraffinic Base Oil in the United States and Canada

Paraffinic base oil is a refined petroleum product that forms the foundation of most of the
world's fmished lubricants. Base oil is mixed with chemical additives and forms finished
lubricants, such as motor oil and automatic transmission fluid. Most base oil is used to make
products that lubricate engines, but base oil can be mixed with additives to create a large variety
of fmished products like newspaper ink or hydraulic fluid. 11
Cun-ently Exxon produces 45.9 MBD of paraffmic base oil in North America. Mobil
controls 23.8 MBD of base oil production. A combined Exxon-Mobil would control 35 percent
of the base oil produced in North America. As the largest base oil producer in the United States
and Canada, Exxon already dominates the base oil market. With the addition of Mobil's sizeable
capacity, Exxon would have even greater control over base oil pricing.
Exxon is the price leader in base oil in the United States and Canada. Other base oil
producers do not expand production to take advantage of Exxon price increases. Imports do not
increase when United States prices increase because transportation costs are too great. Entry into
the base oil market requires large capital investments and would be unlikely to have any effect
within the next two years.
The Proposed Order remedies the likely effects of the likely merger by requiring
Respondents to surrender control ofa quantity of base oil production equivalent to Mobil's
production in the United States.

11

0ther types of base oil, including naphthenic and synthetic base oils, are not substitutes
for paraffinic base oil because the users of paraffinic base oil would not switch to other base oils
in the event of a small but significant, nontransitory increase in price for paraffinic base oils.
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M. Count XII - Jet Turbine Oil
Jet turbine oil (also !mown as ester-based turbine oil) is used to lubricate the internal parts
of jet engines used to power aircraft. Exxon and Mobil dominate the sales of jet h1rbine oil, with
approximately equal shares that, combined, account for 75% of the worldwide market (defined
broadly), and approach 90% of worldwide sales to c01mnercial airlines.
Entry into the development, production and sale of jet hll"bine oil is not likely to occur on
a timely basis, in light of the time required to develop a jet turbine oil and to obtain the necessary
approvals and qualifications from the appropriate military and civilian organizations. The merger
would eliminate the direct competition between Exxon and Mobil, and create a virh1al monopoly
in sales to commercial airlines. The Proposed Order remedies the effect of the merger by
requiring Respondents to divest Exxon'sjet h1rbine oil business.
IV.

Resolution of the Competitive Concerns

On November 30, 1999, the Commission provisionally entered into the Agreement
Containing Consent Orders with Exxon and Mobil in settlement of a Complaint. The Agreement
Containing Consent Orders contemplates that the Commission would issue the Complaint and
enter the Proposed Order and the Order to Hold Separate.
A. General Tenns
Each divestih1re or other disposition required by the Proposed Order must be made to an
acquirer that receives the prior approval of the Commission and in a manner approved by the
Commission, and must be completed within nine months of executing the Agreement Containing
Consent Orders (except that the divestiture of the Benicia Refinery and Exxon marketing in
California must be completed within twelve months of executing the Agreement Containing
Consent Orders).
Respondents are required to provide the Co111111ission with a report of co111pliance with the
Proposed Order every sixty {60) days until the divestitures are completed, and annually for a
period of 20 years.
In the event Respondents fail to complete the required divestihll"es and other obligations in
a timely manner, the Proposed Order authorizes the Commission to appoint a trustee or trustees
to negotiate the divestiture of either the divestiture assets or of "crown jewels," alternative asset
packages that are broader than the divestiture assets. The crown jewel for the Exxon
Northeastern Marketing Assets is Mobil's marketing in the same area; for the Mobil Mid-Atlantic
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Marketing Assets, Exxon's marketing in the same area 12 ; for the Exxon California Refining and
Marketing Assets, the Mobil California Refining and Marketi11g Assets; for the Mobil Texas
Marketing Assets, the Exxon Texas Marketing Assets; for Mobil's interest in TAPS, Exxon's
interest in TAPS; for the paraffinic base oil to be sold, Mobil's Beaumont Refinery; and for
Exxon's Jet Turbine Oil Business, Mobil's Jet Turbine Oil Business. 1n each case, the crown
jewel is a significantly larger asset package than the divestiture assets.
Respondents have also agreed to the entry of an Order to Hold Separate and Maintain
Assets, and the Commission has entered that Order. Under the terms of that Order, until the
divestitures of the Benicia Refinery, marketing assets, base oil production and jet turbine oil
business have been completed, Respondents must maintain Mobil's Northeastern, Mid-Atlantic
and Texas fuels marketing businesses, Mobil's California refu1ing and marketing businesses, and
Exxon's ester based turbine oil business as separate, competitively viable businesses, and not
combine them with the operations of the merged company. Under the terms of the Proposed
Order, Respondents must also maintain the assets to be divested in a manner that will preserve
their viability, competitiveness and marketability, and must not cause their wasting or
deterioration, and cannot sell, transfer, or otherwise impair the marketability or viability of the
assets to be divested. The Proposed Order and the Hold Separate Order specify these obligations
in greater detail.
To avoid conflicts between the Proposed Order' and the State consent decrees, the
Commission has agreed to extend the time for divesting particular assets if all of the following
conditions are satisfied: (1) Respondents have fully complied with the Proposed Order;
(2) Respondents submit a complete application in support of the divestin1re of the assets and
businesses to be divested; (3) the Commission has in fact approved a divestiture; but
(4) Respondents have certified to the Conunission within ten days after the Commission's
approval of a divestiture that a State has not approved that divestinire. If these conditions are
satisfied, the Conunission will not appoint a trustee or impose penalties for an additional sixty
days, in order to allow Respondents either to satisfy the State's concerns or to produce an
acquirer acceptable to the Commission and the State. 13 If at the end of that additional period, the

"The "crown jewel" divestiture would include the exclusive right to use the Exxon or
Mobil name (as the case may be) in the pertinent States for at least 20 years. If Respondents fail
to divest both the Exxon Northeast Marketing Assets and the Mobil Mid-Atlantic Marketing
Assets, the Commission may direct the trustee to divest all of Exxon's marketing from Maine to
Virginia.
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The consent decree between Respondents and the States of Connecticut, Maryland,
Massachusetts, New Jersey, New York, Pennsylvania, Vermont and Virginia provides that a State
that objects to a proposed acquirer must petition the court before which the decree is pending to
(continued ... )
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State remains unsatisfied, the Commission may appoint a trustee and seek penalties for
noncompliance.
B. Gasoline Marketing in the Northeast and Mid-Atlantic
Sections IV and V of the Proposed Order are intended to preserve competition in gasoline
marketing in the Northeast and Mid-Atlantic by requiring Respondents to divest to an acquirer
approved by the Commission all retail gasoline stations owned by Exxon (or leased by Exxon
from another person) in Maine, Massachusetts, New Hampshire, Vermont, Rhode Island,
Connecticut, and New York (Proposed Order iJ IV .A), and to assign to the acquirer of those
stations all dealer leases and franchise agreements and all supply contracts with branded jobbers
(iJ IV.B). The Proposed Order defines "Existing Lessee Agreements" and "Existing Supply
Agreements" broadly, to include the totality of the relationship between Respondents and the
dealers and distributors to be assigned. 14 Respondents will divest and assign similar interests in all
Mobil stations in New Jersey, Pennsylvania, Delaware, Maryland, Virginia and the District of
Columbia (iJiJ V.A-B). The assignment of dealer leases and franchise agreements is intended not
to effect a material change in the rights and obligations of the parties to those leases and franchise
agreements. Exxon and Mobil will divest approximately 676 owned or leased stores and assign
supply agreements for 1,064 additional stores in the Northeast and Mid-Atlantic.
To effectuate the divestiture of stations and assignment of franchise agreements,
Respondents shall enter into an agreement with the acquirer under which Respondents shall allow
the acquirer to use the Exxon or Mobil name, as the case may be, for up to JO years (with the
possibility of further use of the name by mutual agreement thereafter) Cilil IV.C, V.C). Pursuant
to that agreement, the acquirer will have the exclusive right to use the Exxon or Mobil name, as
the case may be, in connection with the sale of branded gasoline and diesel fuel in these states, and
will have the right to accept Exxon or Mobil credit cards and to sell other Exxon or Mobil
branded products (e.g., motor oil) at gas stations in these states. The acquirer will have the right
to expand the Exxon or Mobil network in these states, as the case may be, by opening new stores
or converting stores to the Exxon or Mobil brand. Cilil IV.C, IV.F, V.C, V.F)

It is the Commission's contemplation that the acquirers will seek to transition the existing
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( ••• continued)

rule on the suitability of the proposed acquirer. In the event such a motion is made, Respondents'
time to divest under the Proposed Order is tolled until the matter is resolved.
14

The assigned relationship does not include business format franchises for the sale of
ancillary products (e.g., restaurant franchises) other than gasoline and diesel fuel.
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Exxon and Mobil networks to their own brands. 15 The Proposed Order requires the respective
Exxon and Mobil packages to be divested to a single acquirer (although both packages may be
divested to the same acquirer). The divestiture and assignment of large packages of retail
gasoline stations should allow the acquirer the ability to efficiently advertise a brand, develop
credit card and other marketing programs, persuade distributors to market the acquirer's brand,
and otherwise compete in the sale of branded gasoline.
The acquirer will nonetheless be allowed to continue to offer the Exxon or Mobil name, as
the case may be, to dealers and jobbers in order to allow the acquirer to preserve the network to
the greatest extent feasible and to comply with the requirements of the Petroleum Marketing
Practices Act, l 5 U.S.C. § 2801 et seq. ("PMPA"). Thus, the acquirer will be able to continue to
offer Exxon or Mobil branded fuel, as the case may be, to dealers and jobbers that are today
sellh1g Exxon or Mobil branded foe! and displaying those brands. Over time, the acquirer in its
business judgment may choose to convert the business it acquires to its own brand name, subject
to the requirelllents of law or with the consent of the dealers and jobbers in question.
To effectuate the divestiture and allow the acquirers an opportunity to convert dealers and
jobbers to a new brand, the Proposed Order prohibits Respondents frolll using the pertinent brand
in the sale of gasoline for at least five (5) and as much as twelve (12) years from the date of
divestiture h1 the region in question (i.e., Respondents will not be able to sell gasolh1e under the
Exxon name in New York or New England, where they are divesting and assigning Exxon
stations, dealers and jobbers). Jn addition, Respondents will be prohibited frolll offering to sell
branded foels for resale at divested or assigned sites for a period of seven (7) years. ('11'11 N.G,
V.G)
Respondents' obligations to preserve the assets to be divested and assigned includes the
obligation to maintain the relationships with dealers and jobbers pending divestin1re or
assignment. Respondents have agreed to meet this obligation by, alllong other things, establishing
a fund of $30 million to be paid to distributors who accept assignment of their supply agreements
to the acquirer. The terms of that incentive program are set forth in Appendix A to the Proposed
Order.
C. Marketing of Gasoline in Texas
To remedy the reduction in competition in the five metropolitan areas in Texas alleged in
Count II of the Complaint, Paragraph VI of the Proposed Order requires Respondents to divest
and assign Mobil's marketmg businesses in those five metropolitan areas. Mobil's marketing
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For that reason, the agreement entered into between Respondents and the acquirer(s)
may provide for an increasing fee for the use of the name after five years. The terms of that
agreement will be subject to Commission approval.
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assets in those metropolitan areas include interests of Mobil in partnerships with TETCO Inc. and
Southland Corp. The Proposed Order requires that Respondents divest Mobil's interest in its
partnership with TETCO to TETCO or to another acquirer approved by the Commission, in
either event only in a manner approved by the Conunission. The Proposed Order also requires
Respondents to assign their Existing Supply Agreements to Assignees approved by the
Conunission, on the same terms as discussed with regard to Northeastern and Mid-Atlantic
marketing, Part IV.B above. Respondents will divest approximately 10 owned or leased Mobil
stores and assign supply agreements for Mobil's distributor-supplied stores in Texas.
D. Marketing of Gasoline in Arizona
To remedy the reduction in competition in the marketing of gasoline in Arizona alleged in
Count III of the Complaint, Paragraph XI of the Proposed Order requires Exxon to surrender its
right to reacquire stores sold to Tosco.
E. Refining and Marketing of CARB Gasoline for Califomia and Navv Jet Fuel for the
West Coast
To remedy the reduction in competition in the refining and marketing of CARB gasoline
and navy jet fuel alleged in Counts IV and V of the Complaint, Paragraph II of the Proposed
Order requires Respondents to divest Exxon's Benicia refmery and Exxon's owned gas stations in
California, and to assign Exxon's lessee contracts and jobber supply contracts in California to an
acquirer approved by the Commission. (iJiJ II.A, II.BJ The divestiture of Exxon's Benicia
refinery, with Exxon's California marketing, will not significantly reduce the amount of gasoline
available to non-integrated marketers, since the refinery likely will continue to produce that
gasoline and need outlets for its sale. Respondents will divest approximately 85 owned or leased
Exxon stores and assign supply agreements for approximately 275 additional stores in California.
As part of its divestiture of the refinery, Respondents shall (at the acquirer's option) enter
into a supply contract with the acquirer for a ratable quantity of Alaska North Slope ("ANS")
crude oil up to 100 thousand barrels per day (an amount equivalent to the refinery's historic
usage). Exxon is one of the three principal producers of ANS crude oil (the other two are BP
Amoco and ARCO).
The divestiture and assignment of the Exxon stations is generally under the same tenns as
described regarding the Northeast and Mid-Atlantic, see Section IV.B above, except tliat in four
PMSAs (San Francisco, Oakland, San Jose and Santa Rosa) Respondents will terminate their
dealers' contracts and divest the real estate to the acquirer without authorizing the acquirer to use
the Exxon name. Because Mobil does not market branded gasoline in these PMSAs, Exxon can
effectuate a "market withdrawal" in these MSAs under the PMPA, 15 U.S.C. § 2801 et seq.
In considering an application to divest and assign Exxon's California refining and
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marketing businesses to an acquirer, the Commission will consider the acquirer's ability and
incentive to invest and compete in the businesses in which Exxon was engaged in Califomia. The
Commission will consider, inter alia, whether the acquirer has the business experience, technical
judgment and available capital to continue to invest in the refinery in order to maintain CARB
gasoline production even in the event of changing environmental regulation.
F. Count VI- Terminaling of Light Petroleum Products in Metropolitan Boston and
Washington
To remedy the reduction of competition in tetminaling of light petroleum products in
metropolitan Boston and Washington, Paragraphs Vil and VIII require Respondents to divest
Mobil's East Boston, Massachusetts, and Manassas, Virginia, light petroleum products terminals,
thereby eliminating the effect of the merger in these markets.
G. Count VII - Tem1inaling of Light Petroleum Products in the Norfolk, Virginia Area
To remedy the reduction of competition in terminaling of light petroleum products in
metropolitan Norfolk, Virginia, Paragraph IX requires Respondents to continue to offer
TransMontaigne access to Mobil's wharf on the same tenns as have been offered historically, for
as long as Respondents own the wharf.
H. Count VIII - Transportation of Light Petroleum Products to the Inland Southeast
To remedy the reduction of competition in transportation of light petroleum products to
the inland Southeast, the Proposed Order requires Respondents to divest either Exxon's interest
in Plantation or Mobil's interest in Colonial, and, pending divestiture, not to exercise their voting
rights in connection with ownership or board representation on Colonial, thereby eliminating the
effect of this merger in this market.

I. Count IX - Transportation of Crude Oil from the Alaska N01ih Slope
To remedy the reduction of competition in transportation of crude oil from the Alaska
Nmih Slope to Valdez, Alaska, and intermediate points, Paragraph X of the Proposed Order
requires Respondents to divest Mobil's interest in TAPS (including Mobil's interest in tenninal
storage at Valdez and, at the acquirer's option, Mobil's interest in the Prince William Sound Oil
Spill Response Corporation), thereby eliminating the effect of this merger in this market.
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J. Count X - Importation. Terminaling and Marketing of Light Petroleum Products in
To remedy the reduction in competition in the importation, terminaling and marketing of
light petroleum products in Guam, Paragraph lil of the Proposed Order requires Respondents to
divest Exxon's terminal and marketing in Guam. Essentially all of Exxon's gasoline marketing in
Guam consists of approximately 1 I company-operated retail gasoline stores, which can be
divested without the right to use the "Exxon" brand. The Proposed Order therefore does not
provide for the use of the "Exxon" brand in Guam. The Proposed Order does provide that the
divestiture of the terminal include Exxon's rights in its joint terminaling arrangements with Shell
and, at the acquirer's option, Exxon's liquefied propane gas ("LPG") storage facilities. The
divestiture would thereby eliminate the effect of this merger in this market.

K. Count XI - Paraffinic Base Oil
The Proposed Order requires Respondents to relinquish control of an amount of base oil
equivalent to the amount controlled by Mobil, in order to remedy the effect of combining Exxon's
and Mobil's base oil production. First, Respondents must offer to change several terms in
Mobil's contract with Valero, in order to relinquish control over Valero's base oil production.
The terms Respondents must offer are confidential, and are contained in a confidential appendix
to the order.

Second, Respondents must enter into a long-term supply agreement (or agreements) with
not more than three fmns to supply those firms With an aggregate of 12 MBD of base oil from the
merged fmn's three refineries in the Gulf Coast area. The purchaser(s) of this base oil would
purchase this base oil for ten years, under a price formula agreed to by the parties (and approved
by the Commission) that is not tied to a United States base oil price (e.g., the formula might be
tied to a benchmark price for crude oil). The purchaser(s) could use the base oil or resell it.
Since the price term will be unrelated to any U.S. base oil price, Respondents would not be able
to influence the price of this base oil. This sales agreement would put the purchasers(s) in the
same position as competing base oil producers.
By changing Mobil's contract with Valero and entering into a Gulf off-take agreement,
Mobil's share of the base oil market will effectively be given to Valero and some new entrant(s) in
the base oil market or other suitable acquirers. The status quo in the base oil market will be
maintained.

If Respondents do not offer the aforementioned terms to Valero within six months and do
not enter into base oil supply contracts with suitable entities within nine months, they must divest

20

Mobil's Beaumont, Texas refmery. 16

L. Count XII - Jet Turbine Oil
To remedy the effects of the merger in the market for jet turbine oil, the Proposed Order
requires Respondents to divest Exxon's jet turbine oil business. The Proposed Order defmes
Exxon's jet turbine oil business, which must be divested, to include, among other things, an
exclusive, perpetual license to use identified Exxon patents in the field of jet turbine oil, other
intellectual property, research and testing equipment, and Exxon's jet turbine oil manufacturing
facility at Bayway, New Jersey.

V.

Opportunity for Public Comment

The Proposed Order has been placed on the public record for sixty (60) days for receipt of
comments by interested persons. The Commission, pursuant to a change in its Rules of Practice,
has also issued its Complaint in this matter, as well as the Order to Hold Separate. Comments
received during this sixty day comment period will become part of the public record. After sixty
days, the Commission will again review the Proposed Order and the comments received and will
decide whether it should withdraw from the Proposed Order or make final the agreement's
Proposed Order.
By accepting the Proposed Order subject to final approval, the Commission anticipates
that the competitive problems alleged in the complaint will be resolved. The purpose of this
analysis is to invite public comment on the Proposed Order, including the proposed divestitures,
to aid the Commission in its determination of whether it should make final the Proposed Order
contained in the agreement. This analysis is not intended to constitute an official interpretation of
the Proposed Order, nor is it intended to modify the terms of the Proposed Order in any way.
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A divestiture of Mobil's Beaumont refinery would give the acquirer six percent of North
American base oil production and complete control of a low-cost base oil refmery. The buyer
would be free to make any capital investments to expand capacity it chose to make. The
Commission does not believe, on the facts of this investigation, that a divestiture of the refine1y is
strictly necessary to maintain competition in the paraffmic base oil market. The Commission might
normally believe that divestin1re of a refinery was necessary in order to allow the acquirer to have
the ability to expand production and develop new products. However, the current trend toward
producing higher grade base oils for use in fmished products that need to be replaced less often
(i.e., new products that significantly reduce drain intervals), suggests that the demand for base oil
is likely to contract, making the need for expansion less significant on the particular facts here.
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EXHIBITG

FTC Letter Approving
Divestiture of Exxon Guam
Assets to South Pacific
Petroleum Corporation
(Oct. 4, 2000)

UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

Office of the Secretary

October 4, 2000
Charles F. Rule, Esquire
Covington & Burling
1201 Pennsylvania Avenue, N. W.
Washington, D.C. 20004
Re:

Exxon Corporation and Mobil Corporation, File No. 991-0077; FTC Docket No.
C-3907

Dear Mr. Rule:
This is in reference to the Application for Approval of Proposed Divestiture of Exxon Guam
Assets, dated June 30, 2000, ("Application") filed by Exxon Mobil Coiporation ("Exxon Mobil").
Pursuant to the proposed order in File No. 991-0077, Exxon Mobil requests prior Commission
approval of its proposal to divest the Exxon Guam Assets to South Pacific Petrolewn Corporation.
After consideration of Exxon Mobil's Application and other avajlable information, the
Commission has detennined to approve the proposed divestiture of the Exxon Guam Assets to South
Pacific Petroleum Corporation. In according its approval, the Commission has relied upon the
information submitted and the representations made in connection with Exxon Mobil's Application and
has assumed them to be accurate and complete.
By direction of the Commission, Commissioner Leary recused.

Donald S. Clark
Secretary

